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Box 350
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IN

THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MADISON
MAGISTRATE DIVISION

STATE 0F IDAHO,

Case N0.: CR33-20—0302

Petitioner,

SECOND OBJECTION T0
DEFENDANT’S DECLARED
MOTION FOR BOND REDUCTION

vs.

LORI NORENE VALLOW, AKA LORI
NORENE DAYBELL,

Defendant.

The

State of Idaho,

by and through the Madison County Prosecutor’s Ofﬁce hereby objects a

second time and further responds to the Defendant’s
response

is

Ofﬁce and
l.

supported by the afﬁdavit of Lt. Jared
Lt.

Ron

S‘.

Amended Motion

for

Willmore of the Madison County

a.

for
(4)

Sheriff’s

Ball of the Rexburg Police Department.

In paragraphs 4 and 5 ofthe Defendant’s “Declaration in Support

Motion

Bond Reduction. This

Bond Reduction”

of Defendant’s Amended

the Defense writes the following:

That on or about 3/30/20 travelled to the Madison County Female Detention

Center to meet with

my

client in preparation for the

hearing and to review said documents/records.
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forthcoming preliminary

b.

That upon an‘iving

(5)

at

Detention

said

was

Center,

required,

my

of communicating with

attorney/client option, to the sole option

no

with

client in the

public visitor meeting room, wall of glass between attorney and client, over

upon which

my

was

recorded telephone

line,

number

and consent to recording of said phone

for charges

of the telephone

lines. In addition, that

client

was

required to enter her inmate
call prior t0

connection

ONLY way that my client

told that the

could review documents was to pass possibly sensitive documents/records by and

through Detention Center Ofﬁcer from the public (my side) room ”...round and
about...” through multiple secun'ty doors to the inmate (client’s side). All

would be out of sight of the Attorney and
2.

of which

Client.

In preparation for the bail reduction hearing scheduled for this case

on

May

15‘,

the State

has discovered the following:
a.

On March

30““ 2020, Defense counsel did Visit the Madison County Jail to meet

with the Defendant.

On

have to meet with his
protect

was

Defense counsel was informed that he would

that visit,

client in the public visitor

Madison County Jail inmates and workers from Covid-19. Defense counsel

told that

phone

Lt.

were regularly recorded.

calls in the public visiting area

However, Defense counsel was informed
off.

meeting room due t0 efforts to

that the recording could in fact

be turned

Jared Willmore turned off the recording in the visiting center and defense

counsel was

made aware

was turned

the recording

off.

No

recorded between Defense counsel and the Defendant on March
important for the Court t0 be aware that
public visiting center, n0 warning

the recording

given that the phone

is

monitoring or recording. The warning

when

is

phone

jail

is

30‘“,

call

2020.

was
It is

turned off in the

call

is

subject to

only given when the recording

is

turned

on.
b.

On March 315‘, 2020 Defense counsel
the public visiting area.

On

conversations with his client.

The

in

were recorded.

It

again visited the Defendant and met with her

this

State

date Defense counsel had

acknowledges

that these

two phone

two recordings

has never been the practice of the Madison County

Jail to

record

conversations between inmates and legal counsel. Regular operating procedures
the

Madison County Female
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room

at

for legal counsel to

meet with a defendant

in

which no recording

not required t0 communicate with a client.

have been

put. in

c.

roam could allow

Due

the use

0f a telephone

is

to Covid-IQ, safety precautions

for a virus t0

room

as

be passed between an attorney

client.

0n the phone

made 0n March

calls

have heard the warning
acknowledges
d.

made and

place that restrict the use of the attomey/client visiting

the layout of that

and

is

this in

that the

Defense counsel and the Defendant would

315‘,

phone

was being recorded. Defense counsel

call

paragraph 5 of his Declaration.

In the Defendant’s Declaration, the Defendant has omitted the following relevant

and material
i.

facts:

Defense counsel was made aware on March 30th
capacity t0

tum

that the Jail

off recording in the public visitor

had the

room which defense

counsel was required t0 use due to safety precautions.
ii.

During his

aware

that

visit

0n March

when he asked

313‘,

2020, defense counsel would have been

the jail t0

tum off the recording 0n March 30m,

the jail complied with that request.
iii.

March

31

5‘

was the date when phone calls were inadvertently recorded. The

Defendant’s declaration makes no mention 0f March

315‘.

Any reading

the Defendant’s declaration could only lead to the conclusion that
calls

were recorded 0n March

30th,

which

is

not accurate.

of

phone

Defense cannot

argue that the language “0n 0r abeut” in paragraph 4 cures this omission

when defense

clearly omitted the fact that counsel visited the jail

on two

separate days.
iv.

Defense counsel was informed
materials securely between

v.

that an

him and

envelope could be used to pass

his client.

That defense counsel was made aware that the restrictions on attorney/client
visitations

were

in place

due

to efforts t0 protect inmates

and

staff

from

C0vid-l9.
e.

In the Defendant’s Declaration, the Defense has

assertions

which are demonstrably
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false.

made

the following material

i.

That a phone

call

between defense counsel and the defendant was recorded

during the March 30‘“ Visitation. This assertion
5.

Defense

may

is

made in paragraphs 4 and

attempt to argue that use of the language “on or about” in

paragraph 4 makes his statement accurate. However, the fact that defense
counsel omitted the fact that he visited the jail on March 30‘“ and

makes
ii.

That

The primary issue
ofdate.
that

is

it is

“impossible” for counsel “to communicate with

created

by the omissions

listed

above

client cannot

It is

is

is

made

my

client in a

in paragraph 7.

not simply an issue 0f a mistake

have a conﬁdential conversation. This attempt

particularly troubling because defense counsel

to mislead the

was made aware on March

he could have a conﬁdential conversation and he did in
4.

s‘

The primary issue is that defense counsel has attempted to lead the Court to believe

he and his

court

31

that interpretation unreasonable.

conﬁdential/privileged manner.” This assertion
3.

March

fact

30th that

have such a conversation.

further troubling that defense counsel omitted in his declaration that the purpose

of

the attorney/client visitation restrictions were due to attempts to keep inmates and jail

personnel safe from Covid-19.

aware, defense counsel

is

By

omitting this material information of which he

was

painting a false picture of what actually occurred and does not

consider that the jail has had to operate under irregular procedures.
5.

The Madison County

Jail

learned from Rexburg law enforcement (Lt.

Ron

Ball) that a

conversation between the defendant and her attorney had been recorded. Please see the
attached afﬁdavit 0f Lt.

Ron Ball. One other Rexburg Detective also began listening to the

conversation not knowing
Lt.

Ron

it

was a conversation between an attorney and a

Ball turned off the recording once he

became aware he may be

conversation between the defendant and her attorney.
practice

of the Madison County

immediately placed a hold on
April
6.

1,

all

Jail t0

As

it

client

and

like

listening to a

has never been the policy or

record attomey/client conversations, the Jail

recording in the visitor

room

for

365 days beginning on

2020.

This court should not entertain arguments that bail should be lowered due to an inability
to

have conﬁdential attorney/client communications when

it is

simply untrue. The Court

should not grant relief based on argument that has been put forth in a sworn declaration
that has omitted material facts
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7.

Further, the defendant has failed t0 articulate
In the Defendant’s Declaration the

granted.

any standard by which

relief should

be

Defense makes vague reference t0 the Idaho

Rules of Criminal Procedure, the Constitution of the State of Idaho, attorney client
privilege, the

Code of Federal

United States Constitution.
articulation
8.

Regulations, and the V, VI, VIII and IX

None 0f these

0f standards by which

relief should

by any argument or

be granted.

Defendant’s argument for a bail reduction hinges 0n the false assertion that he

communicate conﬁdentially with his
9.

references are accompanied

amendments 0f the

In United States

made

and

that her rights

have been

must

fail.

known

that third parties

In that case, the conversation

were

violated.
that if a

present, his attomey-client

between defendant and counsel was

with the defendant’s knowledge that he was surrounded

residence.”

unable t0

Game, 732 F.2d 714, the 9th Circuit Court 0f Appeals ruled

v.

defendant “knew or should have
privilege claim

client

is

by ofﬁcers searching

(Id at 723) Additionally, the Court 0f Appeals considered the intent

enforcement in determining

if privilege applied,

and found there was n0 evidence

his

0f law

that

law

enforcement was purposely positioned by the phone intending to eavesdrop on a privileged

communication.
10.

Here, Defense counsel

2020 and

30,

that

was informed that the recording could in fact be turned off on March

was

it

in fact turned off

on March

30‘“.

There

is

no debate

that

both

defendant and defense counsel heard the warning that the calls on March 31 were subject
t0 monitoring and recording prior t0 the conversation taking place. Prior t0 the
in question, defense

was not only aware the conversation was being recorded, but was

aware 0f how t0 turn the recording

County

Jail staff 0r

off.

Additionally, there

any law enforcement agency had any

is

n0 evidence

that

is

that

upon

realizing

also

Madison

intent to record the defense’s

conversation for the purpose of eavesdropping 0n a privileged conversation.

evidence

phone calls

In fact the

he was listening t0 an attorney-client conversation,

Lt.

R011

ﬁom its

Ball took steps to inform the jail and the jail took steps t0 block the conversation
records.
11. In

United States

v.

Mejia, 655 F.3d 126, the 2nd Circuit Court 0f Appeals stated

defendant knows he

is

being recorded, “The fact that the

call

essentially t0 the presence 0f an unsympathetic third party
in.”

Id

at 134. Additionally, the
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a

was being recorded amounts

— [Bureau 0f Prisons}

listening

Court of Appeals discussed What a person claiming
5

privilege

must do

to preserve conﬁdentially, stating

privilege must have taken steps t0 ensure that

much to

asking too

insist that if a client

it

“Moreover, the person invoking the

was not

waived—(italics added) “[i]t is not

wishes to preserve privilege.

.

.,

he must take some

afﬁrmative action to preserve confidentiality.” Citing In re Horowitz, 482 F.2d 72, 82 (2d
Cir.1973)

at 82. In

Meija the Court notes the defendant could have availed himselfof non-

recorded means 0f communications by contacting his attorney directly (instead ofhis

and asking her to relay a message to his attorney) on an unrecorded
but choose not
12.

line or

sister,

through the mail

to.

Here, defense counsel and the defendant could have availed themselves of non-recorded

means of communication and simply chose not
simply asking the

jail staff to turn

his client

In fact, defense counsel

was aware that

off the recording function would have protected his

and yet he refused t0 do so and continued to have

client’s right to attomey/client privilege

two conversations with

t0.

The

knowing they were recorded.

fact that

defense

counsel was aware that he could have so easily had the recording turned off and then chose
not to creates a question as to the motive of the Defense in relying upon the recording of
the
13.

two phone

calls

when

asking for a bail reduction.

While the phone conversations

in question

were

clearly not privileged, even if the

conversations in question were found to be protected

by

defendant’s constitutional right to counsel

when

prejudice

was caused by

is

only violated

attorney client privilege, a
it is

shown

that substantial

the State’s intrusion into or interference with the conﬁdential

attorney—client relationship. State v. Martinez, 102 Idaho 875, 879, 643 P.2d 555,

App. 1982)
v.

(citing

United States

v. Irwin,

Woodford, 384 F.3d 567, 584—85 (9th

this required

612 F.2d 1182 (9th

Cir. 1980)); see also

Cir. 2004). In Irwin, the

condoned by the

Amendment right t0 counsel.

Rather, the right

court, is not
is

only violated

of

559

(Ct.

Williams

Ninth Circuit expanded on

showing of prejudice: Mere government intrusion

relationship, although not

phone

into the attorney—client

itself violative

of the Sixth

when the intrusion substantially

prejudices the defendant. 612 F.2d at 1186—87.
14.

Here, not only has the defense failed to establish any state intrusion or interreference with the
attorney-client relationship, (due to the facts they

were aware they were being recorded and

they took no steps t0 stop the recording even though counsel was aware that option was
available) they

have

failed to
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articulated

any

facts

showing

substantial prejudice such as

law enforcement gathering

evidence from the two recorded phone calls against the defendant, 0r that law enforcement

became aware of any information the defendant wished
shows

that

When

Lt.

Ron

Ball

to

remain

secret.

Again, the evidence

became aware 0fthe recording he informed the Jail and the jail

took appropri ate measures. The Defendant’s argument for a bail reduction based 0n these two
recorded phone conversations

fails

due

to the fact that the

Defense cannot show any

substantial prejudice.

Conclusion

Due

t0 the fact that Defendant’s

Motion

for

Bond Reduction omits

articulate a standard

by Which

sworn Declaration

in

Support 0f Defendant’s

material and relevant facts,

relief should

be granted and

prejudice, the State again respectfully requests that the Court

bond reduction. The

makes

false assertions, fails t0

fails t0 articulate

any substantial

deny the Defendant’s motion

State again encourages the Court t0 require the Defendant t0

day oprril, 2020.

ﬂ/n/y/

Rob H. Wood

Madison County Prosecuting Attorney
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for

comply with

the court order to produce her children as a condition of any further bail reduction.

RESPECTFULLY SUBMITTED this 50

Amended

CERTIFICATE
I

HEREBY CERTIFY that on this

SECOND

TO

OBJECTION

Mark

L.

day 0f April, 2020,

DEFENDANT’S

REDUCTION was hand delivered, emailed,

429

”2-0

copy 0f the foregoing

DECLARED MOTION FOR BOND

faxed or mailed to the following party as indicated:

Means

sw 5th Avenue, Ste.

that a

U.S. Mail

Meridian, Idaho 83642

Hand Delivered
Courthouse Box

mlm@means-1aw.com

Facsimile;

1

10

x

File

& Serve

Email

By;
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\w/iﬂa

z [ZélM/

