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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF FREMONT

Case No. : CR22-20-0755
Case No. : CR22-20-0838

STATE OF IDAHO,
Petitioner,

BRIEF IN OPPOSITION TO
DEFENDANT LORI VALLOW
DAYBELL'S DECLARED MOTION

vs.

CHAD GUY DAYBELL,and,
LORI NORENE DAYBELL,

TO COMPEL

Defendant.

The State of Idaho,by and through the Madison County Prosecutor's Office, serving as a
Special Prosecutor in Fremont County in the above captioned case, hereby submits the following
Briefin Opposition to DefendantLori Vallow Daybell's DeclaredMotion to Compel as follows:

I.

Introduction

On or about December 17, 2020, the Defendant Lori Vallow Daybell filed a "Specific
Request ofDiscoveryPursuantto IdahoCriminal 16" and served it upon the State.
The Defendant's Request falls outside the scope of Idaho Criminal Rule 16 and is
unreasonable and oppressive in its expansiveness. Despite already receiving over 38,000 pages
and 700 gigabytes of written and digital discovery, the Defendantnow requests "work product"
materials that are explicitly non-discoverable.
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Further, the Defendant has failed to follow the

required procedure prescribed by Rulel6(b)(10) for information not otherwise covered by Rule
16. Forthesereasons,andas furtherexplainedin thisbrief, the Court shoulddenythe Defendant's
Motion to Compel.

II.

Applicable Law

A. Standard of Review

Trial courts have broad discretion in determining whether or not to grant a motion to

compel. See I. C. R. 16(k); Kirk v. Ford Motor Co., 141 Idaho 697, 700, 116 P. 3d 27, 30 (2005);
Storm v. Spaulding, 137 Idaho 145, 149, 44 P. 3d 1200, 1204 (Ct. App. 2002) (trial court's
supervisionofdiscoveryis whollydiscretionary). Suchdecisionswill onlybereversed whenthere
has been a clear abuse of discretion. See Kirk, 141 Idaho at 701, 116P. 3dat31. In determining
whether a trial court abused its discretion, the appellate court conducts a multi-tiered inquiry to
determine: (1) whether the lower court correctly perceived the issue as one of discretion; (2)
whether the lower court acted within the boundaries of such discretion and consistently with any

legal standardsapplicableto the specificchoicesbeforeit; and(3) whetherthelowercourt reached
its decision by an exercise of reason. State v. Hedger, 115 Idaho 598, 600, 768 P. 2d 1331, 1333

(1989).
B. Prosecutorial Responsibilities and Duty

Theprosecutordoesnot havea generaldutyto collect evidence. Statev. Bryant, 127 Idaho
24, 28, 896 P. 2d 350, 354 (Ct. App. l995). Nor is there a "constitutional requirement that the
prosecution make a complete and detailed accounting to the defense of all police investigatory

work on a case." Moore v. Illinois, 408 U. S. 786, 795, 92 S.Ct. 2562, 2568, 33 L.Ed.2d 706, 714
(1972); accord United States v. Bagley, 473 U. S. 667, 675, 105 S. Ct. 3375, 3380, 87 L. Ed.2d 481,
490 (1985) ( "[T]he prosecutor is not required to deliver his entire file to defense counsel. ). Due

process, though, requires that the prosecutor disclose to the defendant all material exculpatory

evidenceknownto the prosecutor or in hispossession. Statev. Lewis, 144 Idaho64, 66-67, 156
P.3d 565, 567-68 (2007); Statev. Boehm, 158 Idaho 294, 300, 346 P. 3d 311, 317 (Ct. App. 2015).
C. Work Product is Non-Discoverable

Idaho Criminal Rule 16(g) prohibits requiring the State or Prosecuting Attorney to
disclose work product. It reads:
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Prosecution Information Not Subject to Disclosure.
1. Work Product. Disclosure must not be required of:
a. legal researcher of records,
b. correspondence, or

c. reports ofmemorandato the extent that they containthe opinions, theories or
conclusions ofthe prosecuting attorney or members ofthe prosecuting
attorney's legal staff.

"Notes taken by an attorney from a witness interview are generally opinion work product
because, in choosing what to write down and what to omit, the attorney necessarily reveals his or

hermental processes." Adamsv. United States, No. CIV. 03-0049-E-BLW,2009 WL 804718, at
* 1 (D. IdahoMar. 27, 2009). '.. .notes takenduringinterviewswithpotential witnesses, are classic
work product identified by Hickman v. Taylor and its progeny. " See, e. g. Hickman v. Taylor, 329

U. S. 495(1941);McKenziev. McCormick, 27f:.3d 1415, 1420(9thCir. 1994). Zazzaliv. Swenson,
No. 1:12-CV-224-EJL-MHW, 2013 WL 12136803, at *2 (D. Idaho July 18, 2013) "Although the
work-product doctrine most frequently is asserted as a bar to discovery in civil litigation, its role
in assuring the proper functioning of the criminal justice system is even more vital. The interests

of society and the accused in obtaining a fair and accurate resolution of the question of guilt or
innocence demand that adequate safeguards assure the thorough preparation and presentation of
each side of the case. United States v. Nobles, 422 U. S. 225, 238, 95 S. Ct. 2160, 2170, 45 L. Ed.

2d 141(1975)
While the Federal Rule of Criminal Procedure 16 is not identical to Idaho's criminal

discovery rule, analysis of its work product exception can be instructive. In United States v. Heine,

a conspiracyto commit bank fraud case, the United States District Court in Oregonheld:
"A defendant's right of discovery under Rule 16, although broad, is not unlimited.

Rule 16(a)(2) excludes some information from disclosure, including "reports,
memoranda, or other internal government documents made by an attorney for the

government or other government agent in connection with investigating or
prosecuting the case." The purpose of the work product exception is to "protect
from disclosure the opinions and mental impressions of government counsel and
government agents in conducting their investigation and prosecution of the case."
Federal Criminal Discovery 131; see also United States v. Femandez, 231 F. 3d
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1240, 1247 (9th Cir. 2000) (describing Rule 16(a)(2) as a recognition of "the work
product privilege" in criminal cases). 314 F. R. D. 498, 501 (D. Or. 2016).
D.

Requested Information Not Otherwise Covered by Rule 16
Idaho Criminal Rule 16(b)(10) allows a defendant to ask for material or information not

otherwise covered by Rule 16. However, Rule 16(b)(10) specifically requires the
Defendant to motion the Court for such information. Upon said motion the Defendant must
make a showing of "substantial need" and "undue hardship" in obtaining the substantial
equivalent by other means. Idaho Criminal Rule 47 requires that "a motion, except when made
during a trial or hearing, must be in writing, unless the court permits the party to make the
motion by other means. A motion must state the grounds on which it is based and the relief or
order sought. " (Emphasis added.)

E. Harmless Error Standard

Idaho Criminal Rule 52 states that "Any error, defect, irregularity or variance that does
not affect substantial rights must be disregarded."

III.

Analysis

The Defendant's Request is illegal and defective on its face. The Court should deny
the Defendant'sMotion to Compel on the followinggrounds:
A. The Defendant'sRequest is Outsidethe ScopeofRule 16. and is Unreasonableand
Oppressive

The Defendant's Specific Request for Discovery is far beyond the scope of Idaho Criminal
Rule 16. There is nothing in Rule 16 that requires a prosecutor to disclose to the defendant every
person, witness,potential witness, or person ofknowledgethey haveconversedwith abouta case.
The Defendant's request ofconversations with "all persons" is so vague and over broad asto make
such a request impossible to comply with. Literally interpreted, the Defendant's request would
require the State to make a record of even the most inconsequential conversations "regarding this
case" and provide saidrecords to the Defense. Such a request is unreasonable and oppressive. The
Request by the Defense falls far outside the "material" standard set by Rule 16(b)(4)(A).
Idaho Criminal Rule 16(b)(6) requires the State to provide to the Defense any "statements"
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made by the prosecution's witnesses to the prosecuting attorney or the prosecuting attorney s
agents. The State has complied with this requirement and will continue to do so. Further, the State
acknowledges that any Brady material that comes within the possession of the State must be turned
over to the Defense. The State has and will comply with this requirement. Rule I6(b)(6) does not
however require the State to disclose every person, witness, or potential witness the prosecutor has

ever spoken or conversed with and cannot be read as such a requirement. As noted above, the
prosecutor is not required to turn his entire file over to the defenseas ruled in Statev. Boehm.
It's important to note that the State has complied with and will continue to comply with
Rule 16. To date, the State has provided over 38, 000 pages of documents in discovery, which
number doesn't include the audio, video, and forensic device files sent to the defense. Over 700

gigabytes of information have been disclosed. Said documents include but are not limited to police
reports, medical reports, school reports, phone records, forensic phone downloads, lab results, etc.
The State has erred on the side of caution in discovery and will continue to do so. In providing
the discovery the State has bates-stamped the majority of documents and must go through the
redaction process as required by Rule 16. The nature of this case, which includes an active

investigation into the deaths ofthe Defendant'schildren, Tylee Ryan and JJ Vallow, necessitates
that discovery is time-intensive and ongoing.
B. The Defendant's Request Would Require the Disclosure, of Non-Discoverable Work
Product

The Defendant's Specific Request for discovery would illegally require the State to turn

over work product. The languageofRule 16(g) is adamantthat "disclosuremust not be required"
ofthe State's work product. (Emphasisadded.) The Defendant'srequest for the substanceof all
the Prosecutor's conversations, specific statements of conversations, and methods of
conversations, and especially "all records of communication" would require the State to provide

"reports ofmemoranda to the extent that they contain the opinions, theories or conclusions ofthe
prosecuting attorney... " "All records of communication" would of necessity require the State to

turn over the prosecutor's notes and records containing opinions, theories and conclusions. The
Defendant's request for "records of communication" explicitly violates Rule 16(g) since a request
for the State's text messages, emails, phone records, and voice mail is a request for correspondence
which is specifically disallowed. There is simply no way to grant the Defense's Motion to Compel
without requiring to the State to provide work product to the Defense. The Defendant's request
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for work product is specifically precluded by Rule 16 and as such the Court should deny the
Defendant's Motion to Compel.
C. The Defendant has Failed to Follow the Procedure Required by Rule 16(b)(10)

Whereas the information requested by the Defense is not covered by Rule 16, the
Defendant failed to follow the procedure required by Rule 1 6 to obtain such information. Rule
16(b)( 10) only allows for an order to produce information not otherwise covered by Rule 16 upon
a motion to the Court for such information. Upon such motion, the Defendant must make a
showing of substantial need for the information in preparation of the Defendant's case. Further,
the Defendant must make a showing the Defendant is unable without undue hardship to obtain the
substantial equivalent by other means. As noted above, nothing in Rule 16 provides for the
disclosure ofa list, content, and method ofcommunication ofevery conversation a prosecutorhas
had with every person, witness, potential witness, or person of knowledge. Rather than file a
motion with the Court as required by Rulel6(b)(10), the Defendant filed a Specific Request for
Discovery and served it on the State. Nowhere in that Specific Request is a showing of substantial
need for the requested information or a showing of undue hardship in obtaining the substantial

equivalentby othermeans. Nowherein theDefendant'srequestis a showingofwhytherequested
informationis "material"to the preparationofthe Defendant'scase. The Defendantcannotargue
that her Request is a motion as it fails to comply with the requirement of Rule 47 to state the

grounds upon whichreliefis sought. As such, the Defendant's SpecificRequest is defective on its
face and the Defendant's Motion to Compel the production ofsuch information or material should
be denied.

D.

Dueto the illegalitv ofthe Defendant'srequest, andto the extent a responsewas required.

any error or defectin the delay ofresponseis harmless error and shouldbe disregarded
As stated above, the Defendant's Specific Request ofDiscovery Pursuant to Idaho Criminal
Rule 16 illegally requests work product and requests information not covered by Rule 1 6. It fails
to follow the procedure required by Rule 16(b)( 10) to request that information. Insofar at the State
may even be required to respond to an illegal request, if at all, any delay of the State in responding
to the Request must be considered harmless error. The Defendant cannot argue that the State has
waived the right to object to her Specific Request when the Defendant failed to follow the
procedure required to obtain such information and did not even attempt to make the necessary
showing required by law.
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The State acknowledges that it filed its response/objection to the Defendant's Specific
Request for Discovery 8 days after the regular 14 day deadline. The State requests that the Court
in its discretion and pursuant to Rule 16(f)(2) find good cause that the State has not waived its
right to object to the Defendant's Specific Request for Discovery and also requests that the Court
Deny the Defendant's Motion to Compel on the grounds listed above.

IV.

Conclusion

The Defendant's Specific Request of Discovery Pursuant to Idaho Criminal Rule 16 is
illegal and defective. For good cause shown above, the State respectfully requests that the Court
deny the Defendant'sMotion to Compel pursuant to IdahoCriminal Rule 16.

RESPECTFULLY SUBMITTED this

day ofFebruary2021.

ifob H. Wood
Special ProsecutingAttorney for Fremont County
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CERTIFICATE

I HEREBY CERTIFY that on this

/'/ day of February, 2021, that a copy of the

foregoing BRIEF IN OPPOSITION TO DEFENDANT LORI VALLOW DAYBELL'S DECLARED MOTION TO COMPEL was hand delivered, emailed, faxed or mailed to the
following party as indicated:

John Prior
iohnfalipriorlaw. com

U. S. Mail
Hand Delivered
Courthouse Box
Facsimile:

y: File& Serve
Email
Mark L. Means
mlmlSlmeans-law. com

U. S. Mail
Hand Delivered
Courthouse Box
Facsimile:

y. File & Serve
Email

By.\. /^w / 77^5e^
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