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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

STATE OF IDAHO,
Plaintiff,

)

GERALD ROSS PIZZUTO, JR,
Defendant.

CR—1985—22075

)
)
)
)

vs.

CASE NO.

)
)
)
)
)
)

RESPONSE TO DEFENDANT’S
MOTION TO STAY
EXECUTION

COMES NOW, Plaintiff, State of Idaho (“state”), by and through its attorney, L. LaMont
Anderson, Deputy Attorney General, Chief, Capital Litigation Unit, and Special Prosecuting

Attorney for Idaho County, and hereby responds to Defendant’s (“Pizzuto”) Motion to Stay

Execution Pending U.S. Supreme Court Proceedings (“Motion”).
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BACKGROUND
The facts surrounding Pizzuto’s brutal ﬁrst-degree murder of Berta Herndon and her
nephew, Delbert Herndon, by bludgeoning their skulls with a hammer, are familiar to this Court
and have been discussed at length by the Idaho Supreme Court. See State V. Pizzuto (Pizzuto I),
119 Idaho 742, 748—49 (1991). After afﬁrming Pizzuto’s ﬁrst-degree murder convictions, death

sentences, and the denial of his ﬁrst post-conviction case, see

Li, he has spent over 30 years ﬁling

additional collateral challenges to his convictions and death sentences in state and federal court,

which were all rejected, see Pizzuto V. Blades, 933 F.3d 1166 (9th Cir. 2019); Pizzuto V. Ramirez,
783 F.3d 1171 (9th Cir. 2015); Pizzuto v. Blades, 673 F.3d 1003 (9th Cir. 2012); Pizzuto v. Arave,

280 F.3d 949, 954 (9th Cir. 2002), dissent amended and superseded in part by, 385 F.3d 1247 (9th

Cir. 2004); Pizzuto V. State (Pizzuto VII), 168 Idaho 542 (2021); Pizzuto V. State (Pizzuto VI),

V),

146 Idaho 720 (2008); Rhoades et

a1.

V. State

(Pizzuto IV), 149 Idaho 130 (2010);1 Pizzuto V. State (Pizzuto III), 134 Idaho 793 (2000);

Mtg

149 Idaho 155 (2010); Pizzuto V. State (Pizzuto

(Pizzuto II 1, 127 Idaho 469 (1995).

While Pizzuto contends these collateral challenges to his convictions and sentences are
“not relevant to the present motion” (Motion, p.2), he is wrong; that litigation is exceptionally
important because it is indicative of his tactical and strategic decision to repeatedly delay his

execution by engaging in piece-meal litigation, especially since the Idaho Supreme Court
determined that most of his successive post-conviction petitions were barred by I.C. § 19-2719(5)
because they involved claims that were known or reasonably could have been known when he

ﬁled his ﬁrst petition for post—conviction relief.

Pizzuto IV was a consolidated appeal with several other death—sentenced murderers who
challenged their death sentences as a result of Ring v. Arizona, 536 U.S. 584 (2002).
1
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After the Idaho Supreme Court afﬁrmed in Pizzuto VII, and because there were no stays
in place, this Court issued a death warrant on May 6, 2021. State V. Pizzuto (Pizzuto
Idaho ---, 518 P.3d 796, 798 (2022). Prior to issuance

VIII),

---

of the death warrant, Pizzuto had ﬁled an

application for clemency with the Idaho Commission of Pardons and Parole (“Commission”), and
in May 2021, the Commission granted his request for a commutation hearing. Id. Based upon a

joint motion, this Court stayed Pizzuto’s execution until the Commission rendered a decision.

Q

On December 30, 2021, the Commission issued its decision, stating, “The Commission is
recommending by a majority decision that Governor Little grant the commutation of Gerald Ross

Pizzuto’s two death sentences ... to life without the possibility of parole.” Id. (ellipsis in original).
However, Governor Brad Little denied the maj ority’s recommendation that same day.

I_d.

at 799.

Pizzuto subsequently ﬁled a motion to correct his sentence under I.C.R. 35 (a), contending
his death sentences are “illegal under the Idaho Constitution due to the Commission's decision

recommending commutation, and that Article

IV, section

7

of the Idaho Constitution places the

commutation power exclusively in the hands of the Commission.”

Q (quotes omitted).

also ﬁled another successive post-conviction petition making the same arguments.

granted Pizzuto’s Rule 35(a) motion and post-conviction relief.

Pizzuto

Li. This Court

Li. On August 23, 2022, the Idaho

Supreme Court reversed, reasoning that I.C. § 20-1016, “which allows the Governor the ﬁnal voice

in approving or denying recommendations from the Commission in cases involving the most
serious offenses, is constitutional.” Id. at 808.

Not satisﬁed with the Idaho Supreme Court’s decision, Pizzuto sought rehearing on
September 12, 2022.

(Appendix B.)

However, despite I.A.R. 42(b), which requires that a

supporting brief be ﬁled within fourteen days of the ﬁling of a Petition for Rehearing, and an order

granting the state’s motion to expedite the appeal that expressly stated, “no request for an extension
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of time to ﬁle any brief shall

be granted” (Appendix

A), Pizzuto did not ﬁle his

supporting brief

until October 25, 2022, which was denied a mere 72 hours later (Appendix B). The Remittitur
issued the same day on October 28, 2022. (Appendix C.)

Based upon issuance of the Remittitur, the state sought a new death warrant, which was
issued November 16, 2022, and sets Pizzuto’s execution for December 15, 2022. (Appendix D.)

Pizzuto is now asking this Court to enter an order staying his execution until he ﬁles a petition for
certiorari with the United States Supreme Court challenging Pizzuto VIII. Not only is his request

prohibited by LC. §§ 19-2708 and 19-27150), but it is barred by the law of the case doctrine
because this Court has previously denied a Virtually identical motion on May 14, 2021, after the

Remittitur issued in Pizzuto VII. (Appendix E.) The Motion also fails under the traditional test
that guides a court’s decision when considering a motion to stay.

ARGUMENT
A.

This Court Is Without Jurisdiction To Issue

A Stay

Idaho Code § 19-2708 expressly states, “No judge, court or ofﬁcer, can suspend the

execution of a judgment of death, except as provided in sections 19-2715 and 19—2719, Idaho

Code.” Idaho Code

§

19-2715(1) states:

Hereafter, no further stays of execution shall be granted to persons
sentenced to death except that a stay of execution shall be granted during an appeal
taken pursuant to section 19-2719, Idaho Code, during the automatic review of
judgments imposing the punishment of death provided by section 19-2827, Idaho
Code, by order of a federal court or as part of a commutation proceeding pursuant
to section 20-240, Idaho Code.

Pizzuto ignores I.C. § 19-2708, but focuses upon LC. § 19-2715(1) and, apparently

recognizing that LC. § 19-2715(1) prevents this Court from granting a stay of execution at this
juncture, contends the statute violates the separation of powers doctrine under Idaho Const., Art.
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V, §

13 because this

Court allegedly has “inherent authority” to issue a stay of execution. (Motion,

pp.8-11.) Because Pizzuto has ignored LC. § 19-2708, his argument fails on that basis alone.
Irrespective, “[b]ecause of the unique nature of the death penalty, as provided in chapter 27, title
19, Idaho Code, as well as the stringent constitutional protections afforded to a person sentenced

to death,”

LC. §§ 19-2708

and 19-27150) “[are]

[] substantive rule[s],” State v. Beam, 121

Idaho

I

862, 864 (1992), and do not violate the separation of powers doctrine.
In

the Idaho Supreme Court addressed an alleged conﬂict between

LC.

§ 19-

2719(3), which limits challenges to the conviction or sentence in death penalty cases, and I.C.R.
35, which permits the court to correct an illegal sentence at any time.

121 Idaho at 863. The

supreme court examined the entirety of chapter 27, title 19 of the Idaho Code, and recognized it

“provides the basis upon which a sentence of death can be carried out in the state of Idaho.” Li. at
863-64. The supreme court concluded there was not a violation of the separation of powers
doctrine because I.C. § 19-2719(3) creates a “substantive rule” based upon “the unique nature of
the death penalty, as provided in chapter 27, title 19, Idaho Code, as well as the stringent

constitutional protections afforded to a person sentenced to death.”

While 39in expressly addressed I.C.

§

I_d_.

at 864.

19-2719(3), the same analysis applies to both LC.

§§ 19-2708 and 19—2715(l). It is the entirety of chapter 27, title 19 that must be examined, not

just individual sections because it is the entirety of chapter 27, title l9 that “provides the basis
upon which a sentence of death can be carried out in the state of Idaho.”

Bﬂm,

121 Idaho at 864.

In other words, it is chapter 27 , title 19 that governs executions in the State of Idaho, which makes

it a substantive rule governing how executions are completed in Idaho. Consequently, there is no
violation of the separation of powers doctrine based upon I.C. §§ 19-2708 or 19-2715(1).
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This conclusion is supported by State V. Leavitt, 153 Idaho 142, 148 (2012), where Leavitt
contended his execution should be stayed based upon I.C.R. 38(a) because he had a pending appeal

before the Ninth Circuit. The Idaho Supreme Court rejected this notion and concluded

was warranted it was “entirely a matter of discretion with the federal court.”

151;

if a stay

The same is true

here — if Pizzuto desires a stay of execution to ﬁle a petition for certiorari, it should be sought from
the United States Supreme Court, not this or any other Idaho [state court, particularly in light

of

I.C. §§ 19-2708 and 19-2715(1).
While the district court did not have the beneﬁt of

and

LLVitt, it

appears these

general principles were applied when Pizzuto sought his ﬁrst Motion to Stay Execution

(presumably so he could ﬁle a petition for certiorari) after the Idaho Supreme Court afﬁrmed his

convictions, death sentence, and denial of post-conviction relief in Pizzuto I. Speciﬁcally, the
district court denied the Motion to Stay Execution because “Idaho Code Section 19-2715
preclude[s] the granting of the requested stay.” (Appendix F.) The following day, the Idaho
Supreme Court also denied Pizzuto’s Motion to Stay Execution.

(Appendix G.)

While the

supreme court did not reference I.C. § 19-2715, there is no reason to believe that was not the basis

for denial. Indeed, Pizzuto has failed to cite any case Where, after issuance of the death warrant

following the completion of the consolidated appeal, any court in Idaho has stayed an execution.
The state can only assume that the failure of any court in Idaho to issue a stay of execution after
the consolidated appeal has been based upon I.C. §§ 19-2708 and 19-2715(1).

The state certainly recognizes that under S. Ct. R. 23 (3) “an application for a stay will not
be entertained unless the relief requested was ﬁrst sought in the appropriate court or courts below
or from a judge or judges thereof.” However, while Pizzuto recognizes “the U.S. Supreme Court

plainly envisions parties pursuing stays pending certiorari from lower tribunals” and cites a number
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of cases from other jurisdictions where stays have been entered (Motion, p.11), his argument only
reinforces the notion that this Court is merely a stop sign on the way to the Supreme Court where

Pizzuto will then seek a stay of execution in the court where he is hoping for relief from the Idaho
Supreme Court’s decision. This Court should reject Pizzuto’s Motion and let him proceed through
the intersection to the Supreme Court where he can seek a stay

of execution.

Based upon the dictates of chapter 27, title 19, and speciﬁcally I.C. §§ 19-2708 and 19-

2715(l), the cases Pizzuto cites from other jurisdictions discussing “inherent powers” to issue

a

stay of execution (Motion, pp.9-lO) are unavailing. None of those jurisdictions have a rule or
statute that has been interpreted in the fashion the Idaho Supreme Court has interpreted chapter

27, title

l9 in

Consequently, any “inherent powers” this Court allegedly has to issue a stay

of execution at this juncture is circumvented by the dictates of chapter 27, title 19, speciﬁcally LC.
§§ 19-2708 and 19-2715(1). Additionally, Pizzuto’s contention that “an execution is essentially a

judicial event” (Motion, p.9) is not well taken nor supported by any authority. While the district
court certainly issues the death warrant, it is directed to the director of the Idaho Department of

Correction (“IDOC”), I.C. § 19-2705(2), and it is IDOC that executes that warrant and is ultimately
responsible for complying with the dictates of the death warrant. See I.C. §§ 19-2715, 19—2716,
19—2716A.

Indeed, issuance of the death warrant by the district court is nothing more than a

“ministerial task.” I.C. § l9-2715(5).

Finally, Pizzuto contends I.C.

§

19-27150) would prevent an Idaho court from “stopping

the resulting execution, even when it would cause a man to be killed by the State

unconstitutionally.” (Motion, p.10.) Of course, this statement is designed to merely spark a
visceral reaction to the relevant statutes and is patently false. First, Pizzuto is not going to be

“unconstitutionally” executed. Indeed, as established by the years of litigation and the multiple
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post-conviction and federal habeas petitions that have been ﬁled, including the litigation associated

with his commutation proceedings, Pizzuto has received more due process than any other deathsentenced murderer in Idaho. More importantly, as happened after Pizzuto I was issued,
has a true constitutional basis for obtaining a stay

if Pizzuto

of execution and challenging Pizzuto VIII, he

can petition the United States Supreme Court for a stay of execution. And because he wants a stay

of execution to ﬁle and litigate a petition for certiorari, the United States Supreme Court would be
the most appropriate court to assess whether such a petition would have sufﬁcient merit to warrant

a stay

B.

of execution.
The Law Of The Case Doctrine Bars Issuance Of A Stay
On May 14, 2021, this Court denied Pizzuto’s prior Motion to Stay Execution Pending

Certiorari Proceedings. While the state advanced several arguments explaining why Pizzuto’s
motion should be denied, the sole basis for this Court’s denial of his motion was LC. §§ 19-2708
and 19-2715(1).

(Appendix E, pp.4-7.) After addressing both statutes, this Court explained,

“pursuant to I.C. § 19-2708, this Court is precluded from issuing a stay of execution in this matter.”

(Id., p.5.) The Court also rejected Pizzuto’s separation of powers argument, reasoning:
§ 19-2719, the Legislature enacted Chapter 27, Title 19
Code
with
the
intent “to accomplish the purpose of eliminating
of the Idaho
unnecessary delay in carrying out a valid death sentence.” In deference to the
Legislature, this Court assumes that it did not overlook the provisions of the
Constitution in its quest to eliminate unnecessary delay in carrying out a valid death
sentence. The Idaho Supreme Court has not addressed a separation of powers claim
with respect to Chapter 27, Title l9, Idaho Code. Until an appellate court of the
state holds otherwise, this Court ﬁnds that Pizzuto’s argument that the statute is
void based upon the separation of powers is unpersuasive.

As explained in I.C.

(Appendix E, p.7.)
The Court’s decision is well reasoned, and because the Idaho Supreme Court has not found
otherwise and that Pizzuto is making the same arguments he made previously when the Court

RESPONSE TO DEFENDANT’S MOTION TO STAY EXECUTION 8
—

rejected his request for a stay, there is no basis for detouring from the Court’s prior decision. More

importantly, based upon the Court’s prior decision, it is the law of the case, which requires that

Pizzuto’s Motion be denied. As reafﬁrmed in Dunlap V. State,

---

Idaho ---, 516 P.3d 987, 1009

(2022) (quoting State v. Gorringe, 168 Idaho 175, 179 (2021)) (brackets and ellipses in original):

The law of the case doctrine, which is well settled in Idaho, requires that when an
appellate court, in “deciding a case presented states in its opinion a principle or rule
of law necessary to the decision, such pronouncement becomes the law of the case,
and must be adhered to throughout its subsequent progress, both in the trial court
and upon subsequent appeal[.]” “The underlying purpose of the doctrine is to
‘maintain consistency and avoid reconsideration of matters once decided during the
course of a single, continuing lawsuit ....’”

“Idaho courts have applied the ‘law of the case’ doctrine to preclude relitigation of issues
in cases that did not reach the Supreme Court during the ﬁrst appeal,” which helps “ensure
consistent results in the appellate courts at all levels.” Swanson V. Swanson, 134 Idaho 512, 516

“The underlying purpose of the doctrine is to maintain consistency and avoid

(2000).

reconsideration of matters once decided during the course of a single, continuous lawsuit.” State
V. Garcia,

---

Idaho -—-, 516 P.3d 5 78, 584 (2022) (quotes, citations, brackets omitted). Importantly,

“the law of the case doctrine prevents consideration on a subsequent appeal of alleged errors that

might have been, but were not, raised in the earlier appeal.” State V. Hawkins, 155 Idaho 69, 72

(2013) (quotes and citation omitted).

Relying upon ParkWest Homes, LLC V. Barnson, 154 Idaho 678, 683 (2013), Pizzuto
contends the law of the case doctrine does not apply because he is “asking for a stay regarding a

different claim.” (Motion, p.11 n.3,) Pizzuto has a fundamental misunderstanding of ParkWest
and the law of the case doctrine. The holding in ParkWest that the law of the case doctrine did not

apply was based upon the fact that “the alleged error could not have been addressed at the time of

ParkWest I, because Residential was not a party to that case. The law of the case only binds the
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parties to the appeal.” I_d. at 683.

Clearly, Pizzuto was and has been a party to the ongoing

litigation associated with his ﬁrst-degree murder convictions and death sentences. Irrespective,

ParkWest has no application because the “issue” is not “a stay regarding a different claim”
(Motion, p.11 n3), but this Court’s conclusion that it cannot enter a stay based upon LC. §§ l92708 and 19-2715(1); whatever “claim” Pizzuto desires to raise is irrelevant to that conclusion.

This Court’s May l4, 2021 Memorandum Decision denying Pizzuto’s motion to stay was
based exclusively upon I.C. §§ 19-2708 and 19-27150).

(Appendix E, pp.4-7.) The Court

expressly declined to address the four-part test from Hilton v. Braunskill, 481 U.S. 770, 776

(1987), concluding it would “not engage in this analysis where it has already determined that the
federal courts are not precluded from issuing a stay in this case.” (Appendix E, p.8.)2 Pizzuto

never challenged the Court’s decision regarding I.C. §§ 19—2708 and 19-2715(l).
addressed the

If the Court had

factors, Pizzuto’s argument that the law of the case doctrine does not apply

might hold water because the ﬁrst factor for a stay involves the strength of the claim being raised.

However, because this Court’s decision was not based upon the strength of the claim raised, but
only LC. §§ 19-2708 and 19-27150), the only “issue” is whether that holding constitutes law of
the case. Because it was never challenged on appeal, this Court’s decision regarding

LC. §§ 19-

2708 and 19-2715(l) is law of the case, requiring rejection of Pizzuto’s Motion.

C.

Pizzuto Has Failed To Meet The Relevant Factors For A Stay

Even if this Court has authority to enter a stay, Pizzuto’s motion must be denied under the
“traditional test” for entry of a stay. The state is unaware of any Idaho case that provides guidance

Just three days ago, the Court relied upon this same analysis in denying Pizzuto’s Motion to
Preclude Death Warrant for All Writs Act Litigation.
Z
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regarding staying an execution pending the ﬁling of a petition for certiorari. However, in Hilton,
481 U.S. at 776, the Supreme Court noted factors that generally regulate issuance

of a stay:

(l)

[W]hether the stay applicant has made a strong showing that he is likely to
succeed on the merits; (2) whether the applicant will be irreparably injured absent
a stay; (3) whether issuance of the stay will substantially injure the other parties
interested in the proceeding; and (4) where the public interest lies.

The Court also recognized that, because “the traditional stay factors contemplate

individualized judgments in each case, the formula cannot be reduced to a set of rigid rules.” Li.
at 777. Because Hilton involved whether a stay should be issued after a state prisoner was granted
a conditional writ

of habeas corpus pending the state’s appeal, the Court focused upon the

presumption in favor of release that “may be overcome if the traditional stay factors tip the balance

against [release],” and explained, “[t]he balance may depend to a large extent upon determination

of the State’s prospects of success in its appeal. Where the State establishes that it has

a strong

likelihood of success on appeal, or where, failing that, it can nonetheless demonstrate a substantial
case on the merits, continued custody is permissible

traditional stay analysis militate against release.”

if the

second and fourth factors in the

Li. at 777-78.

More recently, the four-part traditional stay standard has been applied to a ﬁnal judgment

in the immigration and deportation setting. See Nken v. Holder, 556 U.S. 418 (2009). Addressing
the question of when to enter a stay, the Court recognized, “The authority to hold an order in

abeyance pending review allows an appellate court to act responsibly.” 1Q at 427. However, the

Court also explained:

A

stay is an intrusion into the ordinary process of administration and judicial
review, and accordingly is not a matter of right, even if irreparable injury might
otherwise result to the appellant. The parties and the public, while entitled to both
careful review and a meaningful decision, are also generally entitled to the prompt
execution of orders that the legislature has made ﬁnal.
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Li. (internal

quotations and citation omitted).

The Court applied the four-part

concluding, “The ﬁrst two factors of the traditional standard are the most critical.”

Elton
I_d_.

test,

at 434.

Addressing those two factors, the Court explained, “It is not enough that the chance of success on
the merits be better than negligible.

By

the same token, lsimply showing some possibility

irreparable injury fails to satisfy the second factor.”

of

Li. at 434-435.

Irrespective of the last three factors, Pizzuto has failed to make the required “strong

showing that he is likely to succeed on the merits.” Under 28 U.S.C. § 125 7(a), the Supreme Court
has “refused to consider any federal-law challenge to a state—court decision unless the federal claim

‘was either addressed by or properly presented to the state court that rendered the decision we have
been asked to

review.” Howell

V. Mississippi, 543

U.S. 440, 443 (2005) (quoting Adams v.

Robertson, 520 U.S. 83, 86 (1997) (per curiam)). Review of state-court decisions must “rest upon
i

federal law.” Oregon V. Guzek, 546 U.S. 517, 521 (2005).

Pizzuto has hardly established a “substantial constitutional question” or a “formidable
basis” to present to the Supreme Court because the Idaho Supreme Court’s decision is based solely
upon an interpretation of the Idaho Constitution and Idaho statutes. Simply stated, there is no due

process claim, let alone any other federal constitutional claim that can be presented to the Supreme

Court. The state acknowledges that in his brief supporting his Petition for Rehearing Pizzuto raised
a due process claim. However, claims raised for the ﬁrst time in a petition for rehearing

be addressed by the Idaho Supreme Court. In Johnson v. Bekins Moving

& Storage Co.,

will not

86 Idaho

569, 582 (1963), the court explained, “Except perhaps by inference, it [the new claim] was not
incorporated into appellant’s assignments of error; nor was it argued by either party on appeal, nor
were authorities cited in support of any legal signiﬁcance attributable thereto. Such contentions

cannot be considered when raised for the ﬁrst time in a petition for rehearing.” See also Insight
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LLC V. Gunter,

154 Idaho 779, 788 (2013) (declining to address matters raised for the ﬁrst time in

a petition for rehearing); Butterﬁeld v. MacKenzie, 132 Idaho 62, 66-67

(Ct. App. 1998) (same);

Mitchell V. Flandro, 95 Idaho 228, 235 (1972) (same). Consequently, because Pizzuto’s due
process argument was not “properly presented” to the Idaho Supreme Court, certiorari will be
denied. See Parker v. North Carolina, 397 U.S. 790, 798 (1970) (declining to address a question

regarding the composition of a grand jury because there was no contemporaneous objection); In
re Lamkin, 355

U.S.

59

(1957) (declining to grant certiorari Where the petitioner failed to comply

with applicable state procedures).
More importantly, Pizzuto has failed to establish any of the criteria for granting certiorari
that generally requires a state court decision that “decided an important federal question in a way
that conﬂicts with the decision of another state court of last resort or a United States court

of

appeals,” S. Ct. R. 10(b), or a state court decision “decided an important question of federal law
that has not been, but should be, settled by this Court, or has decided an important federal question

in a way that conﬂicts with relevant decisions of this Court,” S. Ct. R. 10(0). As explained in

O’Brien V. O’Laughlin, 557 U.S. 1301, 1302 (2009), the ﬁrst

M1

prong also requires a showing

“that it is reasonably likely that four Justices of [the Supreme Court] will vote to grant the petition

for writ of certiorari, and that,

if they do so vote, there is a fair prospect that a majority of the Court

will conclude that the decision below was erroneous.” As Justice Sotomayor recognized in
V._Ca_rr_,

577 U.S. 108, 128 (2016) (Sotomayor,

J

.,

dissenting) (quotation and citation omitted),

“Even where a state court has wrongly decided an important question of federal law, we often
decline to grant certiorari, instead reserving such grants for instances where the beneﬁts of hearing
a case outweigh the costs of so doing.” See also Hittson v. Chatman, 576 U.S. 1028 (2015)

(Ginsburg,

J

.,

concurring in the denial of certiorari) (concurring in the denial of certiorari because
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‘

“the Eleventh Circuit would have reached the same conclusion had it properly applied Ylst [v.
Nunnemaker, 501 U.S. 797

(l99l].”).

In short, Pizzuto was provided all the due process to which he was entitled.

He was

permitted to ﬁle a commutation petition and even had a hearing before the Commission. Pursuant
to Idaho law as determined by the Idaho Supreme Court, Governor Little simply disagreed with

the Commission and denied Pizzuto’s request for clemency. Consequently, there is no basis for

believing the Supreme Court will grant certiorari, let alone that Pizzuto will succeed on the merits.
The third and fourth Hilton factors also militate against issuance of a stay. The state’s
interest in avoiding unwarranted delay in carrying out its judgments is exceptionally strong. As
noted, in Gomez v. Fierro, 519 U.S. 918 (1996) (footnote omitted) (Stevens,

J., dissenting), “There

are powerful reasons for concluding capital cases as promptly as possible. Delay in the execution

of judgments imposing the death penalty frustrates the public interest in deterrence and eviscerates
the only rational justiﬁcation for that type

of punishment.” “It is natural that counsel for the

condemned in a capital case should lay hold of every ground which, in their judgment, might tend
to the advantage

of their client, but the administration of justice ought not to be interfered with on

mere pretexts.” Barefoot V. Estelle, 463 U.S. 880, 887-88 (1983) (quotes and citation omitted).

“Only with real ﬁnality can the victims of crime move forward knowing the moral judgment will
be carried out. To unsettle these expectations is to inﬂict a profound injury to the powerful and

legitimate interest in punishing the guilty, an interest shared by the State and the victims of crime

alike.” Shinn v. Ramirez, 142 S.Ct. 1718, 1731(2022) (quotes and citation omitted).
Clearly, the public interest in the expeditious resolution of capital cases is not negligible;
unnecessary delay substantially injures the public’s trust in the criminal justice system. Based

upon the 36 years Pizzuto’s case has been pending while he has engaged in piece-meal litigation,

RESPONSE TO DEFENDANT ’S MOTION TO STAY EXEC UTION 14
—

both the third and fourth
request, particularly in light

factors favor the state and cry for this Court to deny Pizzuto’s

of the question he will be presenting to the Supreme Court. “[J]ustice

delayed is justice denied.” Leazer v. Kiefer, 120 Idaho 902, 912 (1991) (Bistline,

J., specially

concurring) (quoting Deshazer v. Tompkins, 93 Idaho 267, 274 (1969) (Shepard, J. dissenting)).
Nowhere is that statement more relevant than in capital cases, where the Idaho Supreme Court has

“recognized the use of dilatory tactics by those sentenced to death to ‘thwart their sentences.”
State V. Beam, 115 Idaho 208, 213 (1988).

To overcome this argument, Pizzuto attempts to lay blame at the state’s feet by discussing
extensions of time sought during litigation of his multiple cases and its “choice to obtain a death

warrant.” (Motion, p.7.) Not only does Pizzuto ignore the reasons for those extensions, but he

fails to understand the state had no discretion in seeking a new death warrant. Idaho Code
2715(3) states,

§ 19-

“If a stay of execution is granted pursuant to subsection (1) of this section and as a

result, no execution takes place on the date set by the district court, upon termination of the stay,
the state shall apply for another warran .” (Emphasis added).

“Shall” constitutes “mandatory”

language. Twin Falls County V. Idaho Commission on Redistricting, 152 Idaho 346, 349 (2012);
see also

Rife

V. Long, 127 Idaho 841, 848 (1995)

(“When used in a statute, the word ‘may’ is

permissive rather than the imperative or mandatory meaning of ‘must’ or ‘shall.”’). Therefore,

Pizzuto’s contention that the state improperly sought a new death warrant is without any merit.
Additionally, Pizzuto ignores the fact that he failed to comply with the Idaho Supreme

Court’s order that expressly stated no extension of time would be granted “to ﬁle any brief,” and
waited an additional 28 days before ﬁling his brief supporting his petition for rehearing. He also
ignores the fact that he ﬁled a successive federal habeas petition raising the same claim on October

28, 2022, see Pizzuto v. Richardson, Idaho Fed Dist. Ct.

#

1:22-cv—00452-BLW (Dkt. 1), but has
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waited to ﬁle his petition for certiorari. Finally, Pizzuto refuses to acknowledge his strategic
decision to engage in piece-meal litigation that has been repeatedly rejected as being “too little”
and untimely under

LC.

§

l9-2719(5). Equity does not tolerate last-minute abusive delays in an

“attempt[ ] to manipulate the judicial process.” Nelson v. Campbell, 541 U.S. 637, 649 (2004).

“Repetitive or piecemeal litigation presumably would raise similar concerns” as litigation that is
“speculative or ﬁled too late in the day.” Hill v. McDonough, 547 U.S. 573, 584-85 (2006).

The public interest in the expeditious resolution of capital cases is not negligible;
,

unnecessary delay substantially injures the public’s trust in the criminal justice system. Based
upon the 36 years Pizzuto’s case has been pending while he has engaged in piece-meal litigation,
both the third and fourth Hilton factors favor the state and cry for this Court to deny Pizzuto’s
request, particularly in light of the question he will be presenting to the Supreme Court. Both the
state and the victims are entitled to a speedy and ﬁnal resolution

Pizzuto murdering two innocent victims.

of the litigation associated with

If Pizzuto believes he really has a “substantial question”

to present to the Supreme Court, he should be required to request a stay from that Court and not

require this Court to circumvent the mandate

LC. §§ 19-2708

and 19-2715(1).

CONCLUSION
The state respectfully requests that Pizzuto’s Motion to Stay Pending U.S. Supreme Court
Proceedings be denied in its entirety.

DATED this

18th

day ofNovember, 2022.

/s/ L. LaMont Anderson

L. LaMONT ANDERSON
Deputy Attorney General
Chief, Capital Litigation Unit,
Special Prosecuting Attorney
For Idaho County
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CERTIFICATE OF SERVICE
HEREBY CERTIFY That

on or about the 18th day of November, 2022, I caused to be
of
the
serviced a true and correct copy
foregoing document by the method indicated below, postage

I

prepaid where applicable, and addressed to the following:

Jonah J. Horwitz
Federal Defender Services of Idaho
702 W. Idaho Street, Suite 900
Boise, ID 83702
Jonah I‘lorwitzﬂﬁfdor
>‘

Deborah A. Czuba
Federal Defender Services of Idaho
702 W. Idaho Street, Suite 900
Boise, ID 83702
Deborah A Czubaféiﬁtdorg

U.S. Mail
Hand Delivery
Overnight Mail

X

Facsimile
Electronic Court Filing

U.S. Mail
Hand Delivery
Overnight Mail

X

Facsimile
Electronic Court Filing

/s/ L. LaMom‘ Anderson

L. LaMONT ANDERSON
Deputy Attorney General
Chief, Capital Litigation Unit,
Special Prosecuting Attorney
For Idaho County
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APPENDIX A

IN

THE SUPREME COURT 0F THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Appellant,

0rdgr Granting Motion to Expedite Appeal
Supreme Court Docket No. 49489-2022
Idaho County District Court No.

v.

CR-1985-22075

GERALD ROSS PIZZUTO, JR.,
Defendant-Respondent.
An Order Augmenting Appeals was entered by this Court on February 10, 2022, and the
Limited
due date for lodging the reporter's transcript was set for March 14, 2022, with the
Clerk's Record and Transcript to be filed with this Court on or before April 18, 2022. A MOTION
TO EXPEDITE APPEAL AND BRIEF IN SUPPORT and BRIEF IN SUPPORT OF PLAINTIFF-

APPELLANT’S MOTION TO EXPEDITE APPEAL were filed by counsel for Appellant on
TO EXPEDITE APPEAL was filed
February 16, 2022. Thereafter, a RESPONSE TO MOTION
after due consideration,
by counsel for Respondent on February 28, 2022. Therefore,
IT IS

HEREBY ORDERED that this appeal shall

be expedited as follows:

The Limited Clerk’s Record and Transcript shall be served on counsel gn_d filed with
this Court on or before March 14, 2022. Settlement shall occur in this Court,
pursuant to Idaho Appellate Rule 30.1
2. Appellant’s Brief shall be filed with this Court on or before twenty-eight (28) days
from the date the Clerk's Record and Transcript are filed with this Court.
1.

»

3., Respondent’s Brief shall be due and filed

with this Court twenty-one (21) days from

the date of filing of Appellant’s Brief.
4.

5.

from the
Any Reply Brief shall be due and filed with this Court fourteen (14) days
date of filing of Respondent's Brief.

Oral Argument shall be set during the June Term of Court.

IT IS

FURTHER ORDERED that no request for an extension

of time to file any brief shall

reason the
be granted, nor shall this appeal be suspended by the filing of any motion for the
Court has expedited consideration of this appeal. See I.A.R. 44.

Dated March 14, 2022.

By Order of the Supreme Court

Melanie

gig W

ain, CI

of the Courts

APPENDIX B

IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

Order Denying Petition for Rehearing
Supreme Court Docket No. 49489-2022
Consolidated Case No. 49531-2022

Plaintiff-Appellant,
v.

GERALD ROSS PIZZUTO, JR.,

Idaho County District Court Nos.

CR-1985-22075; CV25—22-0004

Defendant—Respondent.

GERALD ROSS PIZZUTO, JR.,
Petitioner-Respondent,
v.

STATE OF IDAHO,
Respondent-Appellant.

The Respondent having filed a Petition for Rehearing on September 12, 2022, and supporting
brief on October 25, 2022, of the Court’s Opinion released August 23, 2022; therefore, after due

consideration,
IT IS

HEREBY ORDERED

Dated: October 28, 2022.

that Respondent’s Petition for Rehearing be, and is hereby, denied.

By Order of the Supreme Court
{71

,

a;

_,

,

«All

,1,

Melanie Gagnepaina
Clerk of the Courts

APPENDIX C

IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

Remittitur
Docket Nos. 49489-2022 and
49531-2022

Plaintiff—Appellant,

v.
Idaho County District Court Nos.

GERALD ROSS PIZZUTO, JR.,

CR-1985-22075 and
CV25-22—OOO4

Defendant-Respondent.

GERALD ROSS PIZZUTO, JR.,
Petitioner-Respondent,
v.

STATE OF IDAHO,
Respondent-Appellant.

TO:

Second Judicial District, County of ldaho.

The Court having announced its Opinion

in this

cause August 23, 2022, and the Court having

denied Respondent’s Petition for Rehearing on October 28, 2022; therefore;
IT IS

HEREBY ORDERED that the

District Court shail forthwith comply with the directive of the

Opinion, if any action is required.

Dated: October 28, 2022.

.

Melanie Gagnepain
Clerk of the Courts

Remittitur Review/Rehearing Denied

'
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ATM 358“
NOV

1

u.

6 2022

KATHY M. ACKERMAN
CT URT
.
DEPUTY

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF "THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

STATE OF IDAHO,

CASE NO.

)

CR2-19'85-22075

)

‘

Plaintiff,

v)

DEATH WARRANT

.)

~

vs.

I.

GERALD ROSS PIZZUTO, JR..,
Defendant.

)
')
')
).
).

'TO:

Josh Tewa'lt, DirectOr, Idaho Departtnent of Correction, and Tim Richardson,

Warden, Idaho Maximum Security Institution;

WHEREAS, the above-named Defendant, GERALD ROSS PIZZUTO,

JR.g~o,n the '27th

found guilty by a jury of two counts of'F-irst Degree Murder; and,
day ofMarch 1986, was

”WHEREAS, on

the 23"d day

of May 1986,

the Honorable George Reinhardt entered his

of 19-251-5(e),
the Death Penalty Pursuant. to the Provisions
Findings of the Court in Considering
‘underidaho Code
Idaho Code, ﬁnding ﬁVe aggravating fattors

§1

19-25'l,5(_t) (1984), and. when

factor individually, all mitigating circumstances were
weighed against each statutory aggravating

notisufﬁciently compelling to make imposition

DEATH WARRANT -

1

of the death penalty unjust; and

WHEREAS,

on the 27“1 day of May 1986, the Honorable George Reinhardt entered a

Judgment and Sentence Sentencing the above—named Defendant,
to death for two counts

WHEREAS,

of FirstCDegree Murder;

GERALD ROSS PIZZUTO, JR.,

and

on the 15‘h day of April 1988, the Honorable George Reinhardt entered an

order denying the above-named defendant,

GERALD ROSS PIZZUTO, JR., post-conviction

reliefgand

WHEREAS, on the

15‘” day

of January 1991, the Idaho Supreme Court issued its opinion

upholding the convictions and sentence

of death and afﬁrming denial of post-conviction relief, and

issued its Remittitur on the 5"I day of June 1991; and

WHEREAS,

denied
on the 2“d day of March 1992, the United States Supreme Court

certiorari for the above-named defendant,

WHEREAS,

on the

7m

GERALD ROSS PIZZUTO, J R. ; and

Alan M. McDonald entered
day of April 1997, the Honorable

d
Judgment denying the above-name defendant,

GERALD ROSS PIZZUTO, JR.,

relief; and

federal habeas

‘

WHEREAS, on the 6th day of February 2002, the

United States Court of Appeals, Ninth

l habeas relief; and
Circuit, afﬁrmed the denial of federa

WHEREAS,

States Supreme Court denied
on the 31“ day of October 2005, the United

certiorari for the above-named defendant,

WHEREAS,

GERALD ROSS PIZZUTO, JR.; and

the Idaho Commission of Pardons and
on the 30th day of December 2021,

ces imposed upon
Parole recommended that the death senten

GERALD ROSS PIZZUTO, JR., be

of parole. which recommendation was rejected by
commuted to ﬁxed life without the possibility
and
Governor Brad Little on that same date;

DEATH WARRANT - 2

WHEREAS, on the 23rd day of August. 2022, the Idaho Supreme Court afﬁrmed Governor
Idaho COmmission of Pardons and Parole’s commutation
Brad Little’s rejection ,of
the

and
recomendation,_and‘issued its Remittitur on the 28th day of October 2022;

WHEREAS,_

Idaho Code § 19-27] 5(3) mandates that, upon. termination of a stay

of

rict court 'in which the conviction
execution, the. state. shall apply for another warrant from thedist
was had; and

WHEREAS, pursuant to Idaho Code §, 19271 5(5) the Court has inquired

and ﬁnds there

and
in
is an existing death sentence and that no valid stays of execution are currently place;

such application by the state,
WHEREAS, Idaho Code § 19-27156) mandates» that, upon
thereafter.
the district court :shall set a new execution date not more than thirty (30) days

nt to Idaho Code

NOW, THEREFORE, YOU ARE HEREBY" COMMANDED, pursua
of this Court, to receive said Defendant,
§ 19-2716 and the Judgment

JR, into your custody, and on the
,said, sentence

15'11

day

GERALD

ROSS

of December 2022, you shall cause

of death to take place, unless said sentence is stayed, by law,

PIZZUTO,

the execution

of

and that yOu shall make

it was executed
the time, mode and manner in which
a return upon this Death Warrant, showing.

Code § 19-2718.
pursuant to Idaho

DATED this ﬁday

2022.

JAY P.
District

DEATH’WARRANT'r-IBZ

1

Juﬁ
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO

CASE NO.

)

)

,

STATE OF IDAHO

)

MEMORANDUM OPINION AND
ORDER ON MOTION TO
STAY EXECUTION PENDING
CERTIORARI PROCEEDINGS

)
)

Plaintiff,

)

)
)

v.

GERALD ROSS PIZZUTO, JR.,
Defendant.

________________________)

CR—1985~22075
CV—2003-34748

)
)
)

n‘ to Stay
This matter came on before the Court on the Defendant’s'Motio
dant was represented by Deborah
Execution Pending Certiorari Proceedings. The Defen

nt
es of Idaho. The State was represented by LaMo
Czuba, of the Federal Defender Servic
al’s Oﬂice. The Court heard argument on May,
Anderson, of the Idaho Attorney Gener
on.
advised in the matter, hereby renders its decisi
14, 2021, The Court, being fully

PROCEDURAL BACKGROUND
murder and one count of
Pi’zzuto was convicted of two counts of ﬁrst—degree

State v. Pizzu'to, 119 Idaho
theft and sentenced to death in 1986. See
and
grand
robbery
the Idaho
The judgment of conviction was afﬁrmed by
742, 810 P.2d 680 (1991).
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over Pizzuto’s convictions and
Supreme Court. Id. There has been extensive litigation
sentence. Pizzuto has ﬁled a total

of ﬁve petitions for post-conviction relief, all of which
‘

were dismissed.‘

dismissal of the
The Idaho Supreme Court afﬁrmed the district court’s summary
146 Idaho 720, 202 P.3d 642
ﬁfth petition for post-conviction relief in Pizzuto v. State,
ce was
raised the issue of whether Pizzuto’s death senten
(2008).2 Pizzuto’s ﬁfth petition

122 S’.Ct. 2242, 153 L.Ed.2d
unconstitutional in light of Atkins v. Virginia, 536 U.S. 304,

held that the execution of a
335 (2002), wherein the United States Supreme Court
murderer who was mentally retarded3 at the time

unusual punishment in violation

of the killing constituted cruel and

of the Eighth Arnendrmnt.

from Pizzuto’s conviction
There was also signiﬁcant federal litigation resulting

ct of
Circuit Court of Appeals afﬁrmed the Distri
and sentence.“ Most recently, the Ninth
Pizzuto v. Blades, 933 F.3d 1166 (9th Cir.
Idaho Court’s order denying habeas relief. See

the appeal of his judgment of
‘ Pizzuto’s ﬁrst post-conviction claim was reviewed in conjunction with
Pizzuto’s second petition for postP.2d 680

(1991).
Idaho 742, 810
conviction in State v. Pizzuto, 119
afﬁrmed this decision in
District Court; the Idaho Supreme Court
the
ed
dismiss
was
by
relief
conviction
for post-conviction relief was
P.2d 58 (1995). Pizzuto’s third petition
See
Pizzuto v. State, 127 Idaho 469, 903
Court also affumed this decision.
the District Court; the Idaho Supreme
relief
for
summarily dismissed by
nviction
postoco
fourth petition
10 P.3d 742 (2000). Pizzuto's
Idaho
793,
134
584
v.
U.S.
(2002).
State,
Pizzuto
v. Arizona, 536
United States Supreme Court case Ring
149 Idaho
v.
State,
addressed issues arising from the
et
al.
s
In Rhoade
dated with several others.
that Ring
This post-conviction appeal was consoli
the post~eonviction court, concluding
d
afﬁrme
Court
Idaho
e
the
Suprem
61
P.3d
233
(2010),
130,
cases are set forth
is not retroactive under Idaho law;
of details from each of Pizzuto’s post-conviction
'2
referred
The procedural history and summary
Idaho
the
Supreme Court
at 645-646. In its most recent opinion,
at 146 Idaho at 723 -34, 202 P.3d
relief as “Pizzuto 2008.”
used to describe intellectual
to the ﬁfth petition for post-conviction
l retardation" was the common phrase
“menta
unless
3
,
was
decided
At the time Atkins
for
“ID”
or
purposes of this order,
use the phrase “intellectual disability”
will
Court
This
disability.
older material.
949 (9th Cir. 2002), dissent
speciﬁcally quoting
at Pizzuto v. Arave, 280 F.3d
habeas
ﬁrst
petition is located
‘Pizzuto's
Cir.
2004).
385 F.3d 1247 (9th
amended and superceded in part by
2
OPINION AND ORDER ON

MEMORANDUM
PENDING
MOTION TO STAY EXECUTION
S
EDING
CERTIORARI PROCE

2019).5 The United States Supreme Court denied certiorari on November 2, 2020.

Pizzuto v. Yordy, 141 S.Ct. 661 (Mem. 2020).

Pizzuto came before this Court seeking to reOpen the ﬁfth petition fer post~
conviction relief pursuant to I.R.C.P. 60(b)(6) in Idaho County Case CV2003-34748
2020. Pizzuto
(Pizzuto 2008). Pizzuto’s motion was denied by this Court on January 6,
the Court afﬁrmed this Court’s order on
appealed that order to the Idaho Supreme Court;

February 3, 2021. Pizzuto v. State, 2021

WL 358204 (February 3, 2021). The Idaho

on April 29, 2021, and issued the
Supreme Court denied a petition for rehearing
the stay of
Remittitur to this Court on the same date. With the issuance of the Remittitur,

the State, issued the
execution was no longer required. This Court, upon request ﬁom
death warrant on May 6, 2021.

certiorari review at the
Pizzuto has ﬁled this motion to stay the execution pending

US.

the
ed
rs of federal constitutional law that were resolv by
Supreme Court of any matte

Idaho Supreme Court in this case.

ANALYSIS
under Idaho law and necessary as a
Pizzuto asserts that a stay is both permissible

Court
to seek certiorari review at the United States Supreme
practical matter to allow him
reSOlved by decisions in this case.
of any matter of federal constitutional law that were
for
of the Idaho Code sets forth the procedural requirements
Chapter 27, Title 19

execution in the State of Idaho.
in Atkins and its
the United States Supreme Court’s rulings
Pizzuto's federal cases are intertwined with
73236 (D. Idaho
WL
2012
v.
,
Pizzuto
Blades
In
572 US 701 (2014).
v.
n was
decisio
progeny, including Hall Florida,
This
ined that Pizzuto was not entitled to habeas relief.
of Hall v.
result
2012), Judge Winmill determ
a
as
er,
howev
Cir.
2013);
729 F.3d 121 1 (9th
reviewed and afﬁrmed in Pizzuto v. Blades,
1178 (9th Cir. 2014). Judge
F.3d
758
v.
,
zuta
Blades
See‘PI'z
remanded.
decision
Florida, the case was vacated and
that Hall v. Florida did not alter the previous
Winmill again considered the matter and determined
1166
F.3d
(9‘h Cir.
was afﬁrmed at Pizzuto v. Blades, 933
the successive petition. This decision

5

denying
2019).
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1.

issued a death warrant at the State’s request on May 6, 2021,
(:Jourt
followmg remittitur in the only remaining active state proceeding.

This

to stays
s
§ 19-2715 addresses ministerial action relating

LC.

for execution
resetting execution dates, and the order

of execution,

of judgment of death. The State

and this Court issued the warrant on May
sought a death warrant pursuant to this section,

6, 2021.

Pursuant to LC. § l9-2715(5), this Court’s issuance

of the warrant was

into the fact of an
ministerial only, with the requirement that “the court shall inquire only
e of a valid stay of eXecution.” Id. The stay that
existing death sentence and the absenc
the issuance of
was in place pending the outcome of the‘most recent appeal expired upon

s
the remittitur to this Court. Given the circumstance
the absence

of an existing death sentence and

of a valid stay of execution, this Court had no discretion to

do anything other

153 Idaho 142, 147, 280 P.3d .169, 174
than sign the death warrant. See State v. Leavitt,

the requirements of
court did not err in failing to inquire beyond
(2012)(holding the trial

LC. §19-2715(4) prior to issuing a death warrant).
establishes that there is no valid
The signing of the death warrant in this matter

in place.
stay of execution

in place before the
Where no valid stay of execution was

t does not now
ministerial action of issuing the death warran
signing of the warrant, this
below.
of
ion, as this Court will explain
give rise to a basis for a stay execut
is limited to the provisions of Chapter 27,
2. This Court’s ability to issue a stay
Title 19, Idaho Code.

LC.

§

can suspend the execution of a
19-2708 states “No judge, court or oﬁicer,

and 19-2719, Idaho Code.”
as provided in sections l9~2715
judgnent of death, except

LC.

§

19-27150) states:
execution shall be granted to persons
'
Hereaﬁer, no ﬁirther stays of
shall be granted dunng
of
a
that
stay
ion
execut
death
except
sentenced to
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an appeal taken pursuant to section 19-2719, Idaho Code, dun'ng the
automatic review of judgments imposing the punishment of death
or as
provided by section 19-2827, Idaho Code, by order of a federal coun
.
Code
Idaho
n
to
sectio
n
0,
20-24
part of a commutatio proceeding pursuant

LC. § 19-2719 addresses special appellate and post-conviction procedure for capital
shall be interpreted to
cases, including automatic stay? The “special procedures
out a valid death
in
accomplish the purpose of eliminating unnecessary delay carrying

sentence.” Id.

LC.

§ 19-2719(10) states:

When the procedures speciﬁed in this section and section 19-2827, Idaho
and an execution date
Code, have been carried out and a remittitur issued,
ed
to have exhausted
deem
set as provided by law, the defendant shall be
all state remedies.
to I.C. § 19-2719 and the
The special appellate and post-conviction procedures pursuant

review of death sentence pursuant to I.C.

§

19-2827 have been carried out in this ease.

set. Therefore, Pizzuto is
Remittitur has been issued7 and an execution date has been

This Court entered the death warrant on the
deemed to have exhausted all state remedies.
basis that there is no existing valid stay

stay pursuant to

LC.

of execution in this case—there is no basis for a

19. Therefore, pursuant to
§ 19-2715 or § 19-27

I.C. § 19-2708, this

tion in this matter.
Court is precluded from issuing a stay of execu

of this
set forth in the procedural background
e
outcom
the
of. _
conﬁrmed that a stay was in place pending
order. On January 13, 2021, this Court
the ﬁﬁh petition for post-convrcnon
to
motion
his
reopen
order
’s
denying
Pizzuto’s appeal of this Court
Stay
Order an Motion to Preclude Death Warrant, Immediately
relief. See Memorandum Opinion and
the Slatefor a Death Warrant,
by
ss
st
Addre
to
Reque
any
an
and
Opportunity
Execution, and/0r for Notice
Court on April 21, 2021.
remittittir of the case ﬁom the Idaho Supreme
at 5-7. The stay expired upon the
for a warrant upon remittitur:
7
1.C. § 19-2715(2) requires the state to apply
state shall
ce of death has been aﬁirmed, the
senten
a
te after
Upon remittitur or manda
was
had,
authorizing
tion
convic
the
the district court in which
apply for a warrant from
t court shall set a
distric
the
such
tion,applica
execution of the judgment of death. Upon
thereaﬁer.
new execution date not more than thirty (30) days

6

of the events
This case was stayed during the pendency
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3. Whether LC. § 19-27150) violates the separation of powers.

Pizzuto contends

thot

if this Court ﬁnds that LC. §19-271 5(1) prohibits the

issuance of a stay in this matter, the statute would violate the separation of powers and
thus cannot be so interpreted and enforced. Separation

of powers was addressed by the

Idaho Supreme Court in State v. Olivas, 158 Idaho 375, 347 P.3d 1189 (2015).

“This [C]ourt has in the past been very circumspect in protecting the

our constitution.” State v.
autonomy envisioned for the judiciary within
McCoy, 94 Idaho 236', 240, 486 P.2d 247, 25'1 (1971).
The Idaho Constitution prohibits any branch of government from
to another branch, unless the
exercising powers that properly belong
constitution expressly so directs or permits. Idaho Const. art. II, § 1.
The power to deﬁne crimes and prescribe penalties belongs to the
to sentence offenders
legislative department whereas the authority
with the judiciary.
lies
crimes
who have been found guilty of those
P.2d 1103, 1104 (1956).
Spanton v. Clapp, 78 Idaho 234, 237, 299
Gibson v. Bennett, 141 Idaho 270, 276, 108 P.3d 417, 423 (Ct.App.2005).
no
“This [C]ourt always must be watchful, as it has been in the past, that
encroach upon
one of the three separate departments of the government
at 241, 486
Idaho
94
r.”
anothe
to
,
McCoy
the powers properly belonging
P.2d at 252.

of
In “direct recognition and reiteration of the separation powers provided
13 “forbids the legislature from
by Art. 2, § 1,” Article V, Section
to the judicial department.” R. E. W.
exercising powers rightly pertaining
88 Idaho 426, 437,
Constr. Co. v. Dist. Court of the Third Judicial Dist,
l3 states:
Section
Article
V,
this
respect,
400 P.2d 390, 397 (1965). In
the
ent of
departm
to
l
judicia
“The legislature shall have no power deprive
ate
coordin
a
it
as
to
which rightly pertains
any power or jurisdiction
art. V, § 13.
the
of
government...” Idaho Const.
department
to seek an interpretation of the
is
Id. 379-80, 347 P.3d at 1193-94. The Court obligated
statute that upholds its constitutionality.

review the statute to avoid an untenable
[T]he Court will critically
to seek an
encroachment on judicial power. We are “obligated
re
that upholds its constitutionality.” In
interpretation of a statute
1125
(2005).
as, 141 Idaho 157, 159, 106 P.3d 1123,
Bermud

construed and applied
Whenever an act of the Legislature can be so
and give it the force of
as to avoid conﬂict with the Constitution
the courts; and it is held
law, such construction will be adopted by
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by many courts that where there is room for two constructions of a
both equally obvious and equally reasonable, the court must,
Istatute,
1n deference to the Legislature of the state, assume that it did not
overlook the provisions of the Constitution, and designed the act to
take effect.

Clearwater Timber Ca, 20 Idaho 70, 77, 117 P. 112, 114 (1911)
) (internal quotation marks omitted). Thus, to maintain the
(Citation omitted
statute
a
separation of powers, we will narrowly construe sentencing
t
inheren
the
on
authority.
ing
an
sentenc
judiciary’s
infringement
against
to exercise
the
could
ction
ure
legislat
permit
Any other method of constru
the
t
withou
the
invoking
judiciary
powers properly belonging to
Grv'ice.

v.

appropriate constitutional authority.
Id. at 380, 347 P.3d at 1194.

As explained in I.C.

§ 19-2719, the Legislature enacted Chapter 27,

Title l9 of the

Idaho Code with the intent “to accomplish the purpose of eliminating unnecessary delay

this Court
in carrying out a valid death sentence.” In deference to the Legislature,

ution in its quest to eliminate
assumes that it did not overlook the provisions of the Constit
has
a valid death sentence. The Idaho Supreme Court
unnecessary delay in carrying out

not addressed a separation

of powers claim with respect to Chapter 27, Title 19, Idaho

this Court ﬁnds that Pizzuto’s
Code. Until an appellate court of the state holds otherwise,

void based upon the separation of powers is unpersuasive.
argument that the statute is
this case prior to Pizzuto’s exhaustion
This Court has exercised its inherent power to stay

of all state remedies. At this time, where there are no pending appeals
claims in the state courts in this‘case, there

or post-conviction

is no basis for this Court to issue a stay of

execution.
4.

The United States Supreme Court is not precluded

from issuing a stay in

this matter.
the basis that he has the right to seek
’Pizzuto is seeking a stay in this matter on

of any matters of federal constitutional law
certiorari review of at the U.S. Supreme Court
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that Were resolved by decision in this case. See 28 U.S.C. § 1257(a); Oregon v. Guzek,

546 U.S. 517, 521 (2006). As discussed above,
is'suanCe

LC.

§

19-27150) does not preclude the

of a stay of execution by order of a federal court or as part of a commutation

proceeding pursuant to I.C. § 20-240.

Both Pizzuto and the State discussed a traditional four-part test that the U.S.
federal habeas corpus practice in Hilton v.
Supreme Court discussed with respect to

2d 724 (1987).
Braunskill, 481 U,S. 770, 107 S.Ct. 2113, 95 L.Ed.
Different Rules of Procedure govem the power of district courts and
ule Civ.Proc.
courts of appeals to stay an order pending appeal. See Fed.R
the factors
r
62(c); Fed.Rule App.Proc. 8(a), Unde both Rules, however,
er the
wheth
same:
the
are generally
(1)
regulating the issuance of a stay
ed on
succe
to
is
he
that
likely
stay applicant has made a strong showing
ta
absen
be irreparably injured
themerits; (2) whether the applicant will
other
the
the stay will substantially injure
stay; (3) whether issuance of
the public interest lies.
the
in
interested
proceeding; and (4) where
parties

Id at 776,

in this analysis where it has
107 S. Ct. at 2119.. This Court will not engage

in this
a
federal courts are not precluded from issuing stay
already determined that the
case. Pursuant to the provisions

of Chapter 27, Title

19

of the Idaho Code, Pizzuto’s

motion to stay execution is denied.

ORDER
rari Proceedings is

Certio
The Defendant’s Motion to Stay Execution Pending
hereby

DENIED.

IT Is so ORDERED.

DATED this

.

l4

p.

day of May 2021.
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APPENDIX F

WW“ (Q

IDAHO COUNTY DIST R3

/5 FiLED

HTA/

'

RECETVED
JUL” . 3
1991

ocmmlwmwm

JUNaBTem

or;
AnORACEOFTHE

ROSEE. GEHRENG

ELYGENERA

OF

/

IST [CT COURT

IN THE DISTRICT COURT OF THE SECOND JUDICIA I?
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO.

STATE OF IDAHO ,

444/
.

'

ORDER

V5 .

GERALD ROSS PIZZUTO,

Defendant.

WHEREAS, a Motion to

Stay Execution

was

filed herein,

and:
WHEREAS,

the provisions 0f ldaho Code Section 19—2715

preclude the granting of the requested stay,
IT IS HEREBY ORDERED that said motion be, and the

is,

same

HEREBY DENIED.

Dated

this 27th

1991/

day of June,

’

GEORGE REINHARD

.

District Judge

Clerk, do hereby certify that I
to the following persons on
Order
copy of the foregoing

I, the undersigned

Deputy

mailed a
June 28,1991:
Nick Chenoweth, Attorney at Law, PO Box 2040, Orofino, ID 83544
Lynn Thomas, Deputy Attorney General, Statehouse Mail, Boise, ID
83720
Fred Lyon, Clerk of the Courts, Supreme Court, 451 West State
Street, Boise, ID -83720
ROSE E

GEHRING, CLERK

ﬂ/éﬂ/
33“chClerk
Deputy

ORDER

\

”ﬁﬁgﬁ

Case #22075

Plaintiff,

“a

APPENDIX G

In the Supreme ourt of the Stateof’Idali'cﬁ
Oi
04>

9%

STATE OF IDAHO,

Plaintiff-Respondent,

ORDER DENYING
MOTIONggE
FOR STAY OF EXECUTION

(

NO. 16489 and 17534

v.

GERALD ROSS PIZZUTO,

JR.,.

Ref. No. 91$“126

Defendant-Appellant.

filed by Appellant June
27, 1991, requesting a stay of execution set for July 8, 1991, as
directed by the DEATH WARRANT filed June 24, 1991. The Court is
fully advised; therefore, after due consideration,
A MOTION TO STAY EXECUTION was

)))))\’)))

"

IT IS HEREBY ORDERED that the MOTION TO STAY EXECUTION
SCHEDULED FOR JULY 8, 1991 be, and hereby is, DENIED.
DATED

9M8 ﬂair

JJ
gm
cc:

.

3

this QZjEZQEy of June, 1991.
By Order of the Supreme Court

derick

L

Robert E. Bakes, Chief Justice

C. Lyon, /Clérk

Counsel of Record

District Court Clerk
District Judge George Reinhardt
Clerk, U. 3. Supreme Court
Clerk, U. S. District Court
Director of Corrections Richard Vernon
Warden Arvon Arave, Maximum Security
Governor Cecil D. Andrus

l'
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APPENDIX H

I

In the Supreme Court of the State of Idaho
STATE OF IDAHO,
Nos. .1648!)

Plaintiff-Respondent,

..

v.

GERALD ROSS PIZZU’I‘O,

&

17534

..

VORDER

JR.,

Defendant—Appell ant .

EEERLB'EBEE-QEEEEEST'SKT
Pet itioner—Appe'llant ,
v.

STATE OF IDAHO,

Respondent.

T0:

SECOND

JUDICIAL DISTRICT COURT,

COUNTY OF IDAHO.

This Court announced its. Opinion in these cases January
15, 1991 affirming the death penalty and a- hemittitur was issued
June 5, 1991 followed by reissuance of a‘ Death Warrant by the
District Court. Subsequently, the United States Supreme Court
issued a Stay of Execution of "the Death Warrant June 28, 1991 until
disposition of a Petition for Writ of Certiarori which was denied
A copy of that Order is attached hereto and
March 2, 1992.
incorporated by reference herein. As provided by the earlier Order
of the U.S‘ Supreme Court, their Stay of Execution of the Death
Penalty is terminated and there being no other matters pending in
this Court or any other Court; therefore, good cause appearing,
J

that the District Court shall
forthwith comply with the directive of the Opinion.previous1y
issued by this Court and shall issue a Death Warrant pursuant to
Chapter 27 of Title 19, Idaho Code.
DATED this _3__ day of June, 1992.
By Order of the Supreme Court
IT

IS

HEREBY

ORDERED

Robert E. Bakes, chief Justice

rick

C.

red
QCounsel

ﬂoé/

Lyon,/Clerk

of Record
District Court Clerk Rose Gehring
District Judge George Reinhardt
Director of Corrections Richard Vernon
Warden of Maximum Security Arvon Arave
-

