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The Legislature of the State of Idaho, by Speaker of the House of Representatives Scott
Bedke and President Pro Tempore of the Idaho Senate Brent Hill (the “Legislature”) hereby
submits its Response to the Verified Petition for a Declaration of Unconstitutionality and a
Writ of Mandamus and/or Prohibition by Original Jurisdiction filed by Petitioner, Idaho
Superintendent of Public Instruction, Sherri Ybarra (“Petitioner”) in accordance with the Order
Re: Briefing and Oral Argument issued by the Idaho Supreme Court on May 1, 2020. The
Legislature’s response is supported by the Declarations of Representative Wendy S. Horman and
Paul G. Headlee, as well as the documents contained in the Appendices to this Response Brief.
I.

STATEMENT OF THE CASE

The Legislature’s passage of Senate Bills 1409 and 1410 is a prime example of the
legislative appropriations process working like it should. The Legislature made appropriations
consistent with its constitutional duties, and in doing so, it did not impede the constitutional
duties of Petitioner, as the Superintendent of Public Instruction (“Superintendent”).
This dispute focuses on specific appropriations to the State Board of Education and the
Superintendent, which transferred 18 information technology (“IT”) and data management
positions from the Department of Education Group Technology Services Group (“Technology
Group”), as well as approximately $2.7 million in funding for the positions and their operations.
Specifically, SB 1409 appropriated funding to the State Board of Education (“Board of
Education”) and its executive office, the Office of the State Board of Education (“Office of the
Board of Education”). Senate Bill 1410 correspondingly reduced the number of positions and
funding for the Superintendent, who serves as the executive officer for the State Department of
Education (“Department of Education”).
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Petitioner asks the Court to declare SB 1409 and 1410 unconstitutional because they
allegedly prevent her from carrying out her constitutional duties as Superintendent. Petitioner
claims to possess certain implied and inherent constitutional powers arising from Idaho’s
Territorial Laws that give her exclusive responsibility and control in “leading, directing and
supervising the public and secondary schools of Idaho and the Department.” Petition, ¶ 37.
Without these 18 Technology Group positions or their operational budgets, Petitioner contends
she will be unable to carry out her constitutional duties.
Petitioner’s arguments fail for several reasons. First, based upon the plain language of
the Constitution, the general authority for the supervision of Idaho’s state education institutions
and public schools is vested in the Board of Education, not the Superintendent. Idaho Const. art.
IX, § 2. There is no constitutional language to the contrary. Likewise, Petitioner does not
possess implied or inherent constitutional duties of “leading, directing and supervising” Idaho’s
public schools because the framers of Idaho’s Constitution specifically removed those duties
from the Superintendent and vested them in the Board. Id. Thus, there is no interference with
Petitioner’s asserted constitutional duties as a result of SB 1409 and 1410.
Second, Petitioner’s suggested scope of her constitutional duties is contrary to Idaho case
law that holds that the Board of Education is the “single constitutionally mandated board of
authority to act as a whole body on all educational issues which are entrusted to that board by
article 9, § 2 of the Idaho Constitution.” Evans v. Andrus, 124 Idaho 6, 11, 855 P.2d 467, 472
(1993). If the Superintendent also possessed the constitutional authority to lead, direct, and
supervise Idaho’s public schools, it would result in an impermissible division of the Board’s
supervisory authority in violation of the Constitution. Id.
Third, the Board of Education, and not the Superintendent, has authority over Idaho’s
students’ data and information. Consistent with the Constitution, the Board has the statutory
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authority to “[p]erform all duties prescribed for it by the school laws of the state” and “[h]ave
general supervision, through its executive departments and offices, of all entities of public
education supported in whole or in part by state funds.” Idaho Code § 33-107(1), (3).
Correspondingly, the Superintendent is responsible for carrying out the policies, procedures and
duties authorized by law or established by the Board of Education for all elementary and
secondary school matters. Idaho Code § 33-125; also Idaho Code § 67-1504 (requiring the
Superintendent to enforce the Board of Education’s rules and regulations). With respect to
student data and information, the Legislature gave responsibility for collecting and safeguarding
student data to the Board of Education and the Office of the Board. Idaho Code § 33-133.
Petitioner’s argument to the contrary is unsupported by law. Where the Legislature is
responsible for the finances of the State, including the making of appropriations and the
expenditure of State funds, its appropriation bills relating to IT and data management programs
for students’ data is proper.
Finally, the Petition is fatally flawed because the requested remedies are improper. They
violate the separation of powers doctrine and result in an unconstitutional appropriation.
Additionally, Petitioner’s requested remedies are improper because (1) there is no “clear legal
duty” for the Board to act, as required for a writ of mandamus compelling conduct, if the
appropriation bills are unconstitutional as alleged, (2) the conduct Petitioner seeks to compel is
discretionary, and (3) neither a writ of prohibition nor mandamus is appropriate where there is a
“plain, speedy and adequate remedy in the ordinary course of law.”
In sum, the Petition is properly denied.
II.
A.

ISSUES PRESENTED

Should the Court deny the Petition where Idaho’s Constitution does not provide

for the express or implied duties for the Superintendent that form the basis for the Petition?
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B.

Should the Court deny the Petition where the Legislature’s passage of SB 1409

and 1410 are in accordance with Idaho laws?
C.

Should the Court deny the Petition where the requested remedies violate the

separation of powers doctrine and would constitute an unconstitutional appropriation?
D.

Should the Legislature be awarded its attorney fees under Idaho Code § 12-121?
III.

BACKGROUND AND FACTS

Petitioner challenges appropriation bills, SB 1409 and 1410, claiming they interfere with
the Superintendent’s constitutional duties of “leading, directing, and supervising” the public and
secondary schools of Idaho and the Department.” Petition, ¶ 37.
Senate Bills 1409 and 1410 are companion appropriation bills that transferred 18 IT and
data management employee positions, as well as funding for the positions and their operations,
from the Superintendent’s budget to the Board of Education’s budget. 2020 Idaho Sess. Laws,
ch. 316 (“SB 1409”); 2020 Idaho Sess. Laws, ch. 289 (“SB 1410”).1 The positions are full-time
equivalent employee positions (“FTP”) that were part of the Department of Education’s
Technology Group. Declaration of Wendy S. Horman (“Horman Decl.”), ¶ 12; Declaration of
Paul G. Headlee (“Headlee Decl.”), ¶ 16; Petition, Exs. A, B. Before the bills’ passage, the
Technology Group consisted of 21 employees managing a number of different programs for the
Department of Education,2 including the Idaho System for Educational Excellence (“ISEE”),3 the

1

True and correct copies of SB 1409 and 1410, including the Statements of Purpose and Fiscal
Notes are attached to this brief as Appendices A and B.
2

The Legislature does not dispute Petitioner’s general description of the Technology Group and
their technology services and programs. In doing so, the Legislature does not waive, or
otherwise concede, any argument raised by Petitioner relating to the Technology Group, their
work, or the constitutional duties of the Superintendent.
3

The ISEE program is a system that compiles and tracks information about kindergarten through
high school students in Idaho, including attendance, demographics, grades, test scores, and other
information necessary to comply with federal and state reporting requirements and funding
system requirements. Petition, ¶ 21; see also Ex. A. With the same reservations set forth in
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Broadband Program,4 the Broadband Infrastructure Improvement Grant,5 and Business
Operations.6 E.g., Petition, ¶ 23, Exs. A, B.
The process for completing the transfer of the 18 Technology Group FTPs and their
budget and operations required two different budgets—one to appropriate the positions and
budgets to the Board of Education (SB 1409) and one to reflect the removal of the positions and
budgets from the Superintendent. Appx. A, B (SB 1409 and 1410 and Statements of
Purpose/Fiscal Note); Headlee Decl., ¶ 17; see Horman Decl., ¶¶ 12, 17-20. Senate Bill 1409
constituted the Fiscal Year 2021 appropriation bill for the Board, totalling $15,874,900. Id. The
bill’s Statement of Purpose and Fiscal Note explain the line item that added 18 FTPs and funding
for the positions in the amount of $2,714,800. Id.7 The purpose of the bill was to “centralize IT
and data management from the Department of Education to the Office of the State Board of
Education.” Appx. A (SB 1409, Statement of Purpose/Fiscal Note); Harmon Decl., ¶¶ 18, 22;

footnote 2 above, the Legislature does not dispute Petitioner’s general description of the ISEE
program.
4

The Technology Group’s Broadband program, as described by the Department of Education’s
website, “compiles and analyzes broadband utilization data from entities receiving
reimbursement for broadband services.” https://www.sde.idaho.gov/techservices/broadband/index.html. Additionally, the program “is responsible for reimbursing
Idaho’s public schools for the remaining portion of their internet and school network
connectivity that is not covered under the federal E-rate program.” Petition, Ex. A.
5

Under the Broadband Infrastructure Improvement Grant program, according to the Department
of Education’s information, the Technology Group “provides monies and support to implement
the building of fiber or fiber-equivalent infrastructure services.” Petition, Ex. A.
6

Under the Business Operations program, according to the Department of Education’s
information, the Technology Group “provides business analysis and project management support
to the other internal [Department of Education] divisions to ensure that essential initiatives and
programs are supported in an efficient and timely manner.” Petition, Ex. A.
7

The actual amount appropriated to the Board in Senate Bill 1409 totaled $2,684,800. Appx. A
(SB 1409, Section 1, line 11); Headlee Decl., ¶ 18. The difference between this sum and the
$2,714,800 noted in the Statement of Purpose/Fiscal Note for the two bills represents an acrossthe-board reduction in the General Fund base appropriation. Appx. A (SB 1409, Statement of
Purpose); Headlee Decl., ¶ 18.
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Headlee Decl., ¶ 19. The companion bill to Senate Bill 1409 is SB 1410. The bill appropriated a
total of $37,841,000 for the Superintendent. Appx. B (SB 1410); Harmon Decl., ¶ 19.8 Like
SB 1409, SB 1410 refers to the removal of 18 FTPs and $2,714,800 in funding for the positions.
And it states that the purpose of the bill was to move the IT and data management program to the
Office of the State Board. Appx. B (Statement of Purpose/Fiscal Note); Harmon Decl., ¶ 20;
Headlee Decl., ¶ 17.
Neither bill sought to impair the functioning of the Department of Education or the duties
of the Superintendent, nor were the bills advanced in “retaliation” against Petitioner, as alleged
in her Petition. Petition, ¶¶ 2, 28. Rather, the purpose of the bills was to improve the functions
of the technology programs for public schools and to centralize the operations and supervision of
the programs within the Office of the Board of Education. Appx. A, B; also Horman Decl.,
¶¶ 18, 20, 22; Headlee Decl., ¶ 19. And contrary to the Petition’s claims, Petition, ¶¶ 23, 24, 26,
29, the Technology Group’s operations will remain the same, and the Superintendent and
Department of Education will continue to have full access to the data and information. See
Horman Decl., ¶ 22; Headlee Decl., ¶ 21.
The consolidation of Idaho’s public school’s technology programs has been an on-going
process. The effort began in earnest in 2014 when the Legislature enacted Idaho Code § 33-133.
Appx. C (2014 Idaho Sess. Laws, ch. 281 (“2014 SB 1372”)); Horman Decl., ¶¶ 7-11, 24-29.
The statute placed the responsibility for student data and information with the Board. Id.; Idaho
Code § 330133(2). In 2018, the Legislature transferred the functions of the Career Information

8

Of note is that the appropriation contained in SB 1410 is the operational budget for the
Superintendent, which is separate and distinct from the funding for public schools, which for
FY 2020 totaled approximately $2 billion. Idaho Legislative Budget Book For Fiscal Year 2021,
65th Legislature, 2d Sess., at 1-4 (2020), available at
https://legislature.idaho.gov/lso/bpa/pubs/lbb/.
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Systems from the Department of Labor to the Board. Horman Decl., ¶¶ 24-29, Exs. B, C;
Headlee Decl., ¶ 27, Ex. D (referencing 2018 HB 672 and SB 1365). The Legislature is
continuing that effort through a similar transfer to the Board of the public school’s technology
programs. See Appx. A, B (SB 1409 and 1410); Horman Decl., ¶ 29; Headlee Decl., ¶ 19.
Petitioner was informed of the transfer during the appropriations process. Representatives
from the Legislative Services Office (“LSO”)—the office that provides non-partisan analytical
support to the Legislature in setting state budgets and making annual appropriations for state
agencies—met with Petitioner and her staff to discuss the appropriations.9 Headlee Decl., ¶¶ 10,
19-21; also Horman Decl., ¶ 14 (noting a meeting between Vice Chair for the House
Appropriations Committee, Representative Wendy Horman and Department of Education staff).
The discussions included details about the transfer of the funding and supervision of the
Technology Group to the Board of Education. Id. Additionally, LSO staff advised Petitioner
and her staff that despite the change in funding and supervision, all other aspects of the
Technology Group, including their location, computers, offices, as well as the work performed,
would remain the same. Headlee Decl., ¶¶ 19-20. Petitioner and her staff were additionally
advised that the data and information collected and maintained by the Technology Group would
continue to be accessible to her and the Department of Education. Id. As with any
programmatic change, the details of the transition would have to be determined by the Board and
the Superintendent through a memorandum of understanding or inter-agency agreement, as is
typical when programmatic changes occur. Id.

9

Meetings of LSO staff and state agencies regarding fiscal year appropriations are conducted
when necessary, and sometimes as a courtesy to the agencies, for the benefit of LSO staff and
JFAC members. Headlee Decl., ¶ 20; Horman Decl., ¶ 14. They are not required by law,
regulation, or otherwise. Id.
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The bills passed both the Senate and the House of Representatives, and the Governor
signed the bills into law, with an effective date of July 1, 2020. Appx. A, B (SB 1409 and 1410);
Headlee Decl., ¶ 24. As explained to Petitioner during the appropriation process, the only
change under SB 1409 and 1410 is to place the funding for and supervision of the positions and
their operations under the Board of Education. Id.
IV.

DISCUSSION

In support of her constitutional challenge to SB 1409 and 1410, Petitioner argues that
(1) she has certain “inherent duties and implied powers” that arise from the Territorial Laws of
Idaho and from article IV, section 1 of the Idaho Constitution, and (2) based upon the inherent
duties and implied powers, Petitioner has the constitutional duty “in leading, directing and
supervising the public and secondary schools of Idaho and the Department.” Petition, ¶¶ 29, 37.
Petitioner also characterizes her constitutional duties by way of an itemized comparison of the
duties granted the Territorial Superintendent under the laws at the time, contending that these
laws grant the Superintendent implied constitution duties for the management, control, and
maintenance of student and public school data and information. Petition, ¶ 29 (identifying 25
categories of implied constitutional duties, with 22 duties focused on data and data systems and
3 that are “[n]ot utilized”). Based on these implied duties, when SB 1409 and 1410 transferred
the funding and supervision of 18 employees from the Technology Group and their operations,
Petitioner claims she can no longer carry out her constitutional duties. As discussed below,
Petitioner’s arguments lack legitimate basis or support.
A.

Standards of Review

Two standards apply to this case. The first is the standard for determining the
constitutionality of a statute, and the second is the standard for interpreting the Constitution.
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1.

The Standard for Interpreting Idaho’s Constitution

In interpreting constitutional provisions, the ordinary rules of statutory interpretation
generally apply. Moon v. Inv. Bd., 97 Idaho 595, 596, 548 P.2d 861, 862 (1976). Under the
well-established standards, “[s]tatutory interpretation begins with the statute’s plain language.”
Ada Cnty. Highway Dist. v. Brooke View, Inc., 162 Idaho 138, 142, 395 P.3d 357, 361 (2017).
“Where the language used by the legislature is clear and unambiguous, the clearly expressed
intent of the legislature must be given effect.” Cameron v. Lakeland Class A Sch. Dist. No. 272,
Kootenai Cnty., 82 Idaho 375, 381, 353 P.2d 652, 656 (1960). The primary objective for
construing the Constitution “is to determine the intent of the framers.” State v. Clarke, 165
Idaho 393, 397, 446 P.3d 451, 455 (2010) (quoting Idaho Press Club v. State Legislature, 142
Idaho 640, 642, 132 P.3d 397, 399 (2006)); Williams v. State Legislature, 111 Idaho 156, 15859, 722 P.2d 465, 467-68 (1986). The best resource for determining the framers’ intent is the
compilation of the Proceedings and Debates of the Constitutional Convention of Idaho (1889).
Clarke, 165 Idaho at 397, 466 P.3d at 455. Constitutional provisions must be interpreted in the
context of the entire document and cannot be read in isolation. Westerberg v. Andrus, 114 Idaho
401, 403–04, 757 P.2d 664, 666–67 (1988). The provisions must be read “to give effect to every
word, clause and sentence” and not “in a way which makes mere surplusage of the provisions
included therein.” Id. (quoting Wright v. Willer, 111 Idaho 474, 476, 725 P.2d 179, 181 (1986)
and Hartley v. Miller-Stephan, 107 Idaho 688, 690, 692 P.2d 332, 334 (1984)).
2.

The Standard for Determining the Constitutionality of a Statute

“An act of the legislature is presumed to be constitutional.” Evans, 124 Idaho at 10, 855
P.2d at 471. “The judicial power to declare legislative action unconstitutional should be
exercised only in clear cases.” Am. Falls Reservoir Dist. No. 2 v. Idaho Dep’t of Water Res., 143
Idaho 862, 869, 154 P.3d 433, 440 (2007). When reviewing the constitutionality of a statute, the
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Court makes “every presumption [] in favor of the constitutionality of the statute, and the burden
of establishing the unconstitutionality of a statutory provision rests upon the challenger.”
Citizens Against Range Expansion v. Idaho Fish & Game Dep’t, 153 Idaho 630, 633–34, 289
P.3d 32, 35–36 (2012) (quoting Idaho Schs. for Equal Educ. Opp. v. State (ISEEO IV), 140 Idaho
586, 590, 97 P.3d 453, 457 (2004)) (omission in original). The challenger’s burden is to show
that “the statute is ‘unconstitutional as a whole without any valid application.’” Id. In
determining the constitutionality of a statute, the Court looks to “the State Constitution, not to
determine what the legislature may do, but to determine what it may not do.” Evans, 124 Idaho
at 10, 855 P.2d at 471 (quoting Cameron, 82 Idaho at 382, 353 P.2d at 656 (1960)).
Accordingly, “if an act of the legislature is not forbidden by the state or federal constitutions, it
must be held valid.” Cameron, 82 Idaho at 382, 353 P.2d at 656 (1960)
B.

Idaho’s Constitution Vests the General Supervision Of Idaho’s Public
Schools in the Board of Education and Not The Superintendent.

The determination of whether the appropriation bills, SB 1409 and 1410, impede the
Superintendent’s ability to carry out her constitutional duties depends upon the scope of those
duties. As demonstrated below, the Superintendent does not possess the constitutional duties for
the “leading, directing and supervising” the public and secondary schools of Idaho and the
Department of Education or its IT personnel, data, and programs. Those duties are statutory, not
constitutional, in nature. The responsibility for student data and information rests with the Board
of Education. Idaho Const., art. IX, § 2; Idaho Code § 33-133.
1.

The Idaho Constitution Vests the Board of Education, Not the
Superintendent, with the General Supervision of Idaho’s Public
Schools

The plain language of Idaho’s Constitution makes clear that the Superintendent does not
possess the constitutional duties for “leading, directing and supervising” the public and
secondary schools of Idaho or the Department of Education. Nor does the Constitution vest the
- 10 -

Superintendent with the duty to manage, oversee, and supervise the data and information for
Idaho’s students—including the supervision, direction and control over the ISEE System and the
Technology Group.
a)

The Powers and Duties of the Board of Education

Idaho’s Constitution’s vests the Board of Education with the general supervision over
Idaho’s educational institutions and public schools. Idaho Const. art. IX, § 2. The specific
language of the Constitution provides,
The general supervision of the state educational institutions and public school
system of the state of Idaho, shall be vested in a state board of education, the
membership, powers and duties of which shall be prescribed by law. The state
superintendent of public instruction shall be an ex officio member of said board.
Id. This constitutional provision charges the Board of Education, and not the Superintendent,
with the authority over the general supervision over Idaho’s public schools.
The statutory authority of the Board of Education is contained in Title 33, Chapter 1,
Idaho Code. Consistent with article IX, section 2, Idaho Code § 33-101 provides that the Board
is created for the “general supervision, governance and control of all state educational
institutions.” Section 33-102 provides for the membership of the Board, which includes the
Superintendent as an ex officio voting member and the executive secretary of the Board. Section
33-102A creates the executive agency of the Board, which is referred to as the Office of the State
Board of Education and authorizes the Board to appoint an Executive Officer.
The powers granted the Board of Education over Idaho’s public schools are broad. The
Board has the authority to “[p]erform all duties prescribed for it by the school laws of the state”
and it is to carry out the “general supervision, through its executive departments and offices, of
all entities of public education supported in whole or in part by state funds.” Idaho Code § 33107(1), (3). Where the Department of Education is one of the Board’s executive agencies, with
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the Superintendent serving as the executive officer of the Department, the Board is the
supervisory authority over the Department and the Superintendent. Id.
With respect to the Superintendent, who is also referred to as the Executive Secretary, the
Board also has the express authority to delegate to her such powers as are required “to carry out
and administer the policies, orders and directives of the [B]oard” and “to perform duties and
render decisions prescribed to the state [B]oard involving the exercise of judgement and
discretion that affect the public schools in Idaho.” Idaho Code § 33-107(4)(a), (d); see also
Idaho Code § 67-1504 (requiring the Superintendent to “enforce [the Board’s] rules and
regulations concerning all elementary and secondary school matters” and “faithfully execute the
duties devolving upon [her] or delegated to [her] by said board concerning all elementary and
secondary school matters”).
Particularly relevant to the Petition is Idaho Code § 33-133. This statute was enacted in
2014 as part of the Student Data Accessibility, Transparency and Accountability Act of 2014.
Appx. C (2014 Idaho Sess. Laws, ch. 281 (“2014 SB 1372”)); Horman Decl., ¶ 7. The purpose
of the statute was to “help ensure that student information is safeguarded and that privacy is
honored, respected and protected. Appx. C (2014 SB 1372); Horman Decl., ¶ 9. The statute
provides that “the executive office of the state board of education shall be the entity responsible
for implementing the provisions of this act.” Idaho Code § 33-133(2). It further requires that
“[a]ll decisions relating to the collection and safeguarding of student data shall be the
responsibility of the executive office of the state board of education. Id. (emphasis added). The
statute contains additional numerous provisions detailing the specific duties of the Board relating
to Idaho’s student data, including:
•

Creating, publishing, and making publicly available a data inventory and index of
data for student data;

•

Updating the student data inventory;
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•

Developing, publishing and making publicly available policies and procedures for
complying with federal laws relating to the privacy of student data;

•

Restricting access to confidential student data;

•

Developing a data security plan;

•

Ensuring compliance with privacy laws and policies;

•

Ensuring that contracts governing databases or services that include student data
include privacy and security requirements

•

Adopting rules to implement the Act;

•

Developing a model policy for school districts and public charter schools.

Idaho Code § 33-133(3), (4), (7).10 Based upon this statute, the Board has the statutory authority
and responsibility for student data and information—the same data and information that is the
subject of Petitioner’s claims. Id. at § 33-133(2); see Horman Decl., ¶ 10.
Moreover, the Idaho Supreme Court recognized the Board’s authority in Evans v. Andrus,
124 Idaho 6, 855 P.2d 467 (1993). There, the Court stated that “Idaho Const. art. 9, § 2 clearly
vests in the Board of Education governance over all state educational institutions and the public
school system of Idaho.” Id. at 10, 855 P.2d at 471 (emphasis added). As stated by the Court,
the Board of Education is the “the single constitutionally mandated board” that is authorized “to
act as a whole body on all educational issues which are entrusted to that board by art. 9, § 2 of
the Idaho Constitution.” Id. at 11, 855 P.2d at 472. Thus, the broad scope of the powers of the
Board of Education is expressly set forth in the Constitution.
b)

The Powers and Duties of the Superintendent of Public
Instruction

The next step in the analysis is to compare the constitutional responsibilities granted to
the Board to those granted the Superintendent. The Superintendent is part of the executive

10

Petitioner does not address Idaho Code § 33-133 in her Petition, nor does she claim that the
provision—which vests the Board with the responsibility over the collection and safeguarding of
student data—is unconstitutional or that it contravenes her constitutional duties.
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department of the State. Idaho Const. art. IV, § 1. Like other constitutional officers, the
Superintendent is elected for a four-year term. Id. With respect to the Superintendent’s duties,
the Constitution provides that all of the executive department officers “shall perform such duties
as are prescribed by this Constitution and as may be prescribed by law.” Id. Thus, the
Superintendent possesses the duties identified in the Constitution, as well those codified by the
Legislature. Id.
The Constitution provides that the Superintendent is to serve as a member of the State
Board of Land Commissioners, which is responsible for the direction, control and disposition
of the public lands of the state. Id. art. IX, § 7. Additionally, the Superintendent serves as an
ex officio member of the Board of Education. Id. art. IX, § 2.11 The placement of the language
defining the Superintendent’s role with respect to education is notable. Article IX, section 2
places the Superintendent’s responsibilities after the grant of authority to the Board for the
“general supervision” of Idaho’s educational institutions and public schools. Id. Thus, the
Board is charged the general supervisory duty, and the Superintendent is a member of the Board.
Id.
Nothing in the Constitution provides for a constitutional duty of the Superintendent to
lead, direct, or supervise the public and secondary schools of Idaho or the Department of
Education. Nor does it grant the Superintendent the responsibility for the management,

11

The language of article IX, section 2 originally provided that the Superintendent was to be the
president of the Board. Evans, 124 Idaho at 10, 855 P.2d at 471 (quoting original version of
article IX, section 2 of the Idaho Constitution). However, in 1912 the Constitution was amended
to remove the Superintendent as president of the Board and make her an “ex officio member.”
Id. The constitutional demotion of the Superintendent from the president of the Board—who
would serve as head of the Board and exercise the corresponding responsibilities of that
position—to an ex officio member is significant to the assessment of the scope of the
Superintendent’s duties vis-à-vis the Board. Since 1912, the Superintendent has a constitutional
duty in serving as a member of the Board of Education, but it is a lesser charge than originally
prescribed.
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oversight, and supervision over Idaho students’ data and information, the Technology Group, or
its $2.7 million personnel and operational budget. Moreover, Petitioner does not—and cannot—
explain how she purportedly can have the constitutional duty of “supervising the public and
secondary schools of Idaho” and the Department of Education (as stated in her Petition) when
the Constitution vests the Board of Education with “general supervision” of Idaho’s public
schools. Id.
The Superintendent’s statutory duties are primarily set forth in Title 67, Chapter 15.
Section 67-1501 provides that the Superintendent is to “perform such duties as are prescribed by
the constitution and the laws of the state.” Idaho Code § 67-1501. Section 67-1504, provides—
consistent with the Constitution—that the Superintendent serves as an ex officio member of the
Board of Education. In that role, the Superintendent is to enforce the Board of Education’s rules
and regulations and see that all matters that require a decision of the Board are promptly place
before it for decision. Idaho Code § 67-1504. Additionally, the Superintendent is to faithfully
execute the duties delegated to her by the Board. Id.12
The Superintendent’s responsibilities to carry out the Board of Education’s policies and
duties are further provided for in section 33-125. There it states,
There is hereby established as an executive agency of the state board of
education a department known as the state department of education. The
state superintendent shall serve as the executive officer of such department
and shall have the responsibility for carrying out policies, procedures and
duties authorized by law or established by the state board of education for
all elementary and secondary school matters, and to administer grants for

12

Idaho Code § 67-1504 provides that “[The Superintendent] shall be an ex officio voting
member of the state board of education. He shall enforce its rules and regulations concerning all
elementary and secondary school matters under the control of the board and see that all matters
requiring the decision of the board are promptly placed before it for decision. He shall faithfully
execute the duties devolving upon him or delegated to him by said board concerning all
elementary and secondary school matters under the control of the board except institutions of
higher education.”
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the promotion of science education as provided in sections 33-128 and 33129, Idaho Code.
Idaho Code § 33-125.13 Other duties of the Superintendent include maintaining the official seal
of the Board of Education; filing all papers, reports and public documents transmitted to her by
county superintendents and transmitting those documents; meeting with local superintendents;
reporting to the Governor and the Board of Education the condition of the schools and funding
information; inspecting Idaho schools and “awakening and guiding public sentiment in relation
to the practical interests of education.” Idaho Code §§ 67-1502, -1503, -1506, -1507.
Thus, the Superintendent is the executive officer of the Department of Education, and the
Department of Education is an executive agency of the Board of Education. The Department of
Education is “organized in a manner as determined by the state board of education acting on the
recommendations of the executive secretary [Superintendent],” with the Superintendent
appointing the Department’s employees. Idaho Code §§ 33-126 (emphasis added), 33-127. As
the executive officer of the Department of Education, the Superintendent is to carry out the
policies and duties authorized by law or as provided by the Board. Idaho Code § 33-125. And
the law provides that the Superintendent is to “to carry out and administer the policies, orders
and directives of the [B]oard” and “to perform duties and render decisions prescribed to the state
[B]oard involving the exercise of judgement and discretion that affect the public schools in
Idaho.” Idaho Code § 33-107(4)(a), (d) (emphasis added).
Idaho’s Constitution Convention had among its members many of the most prominent
past, present and future lawyers, senators, governors, justices, and judges of the Territory, and
thus “it must be presumed that [the Constitution] was drafted with care and precision in the use

13

Idaho Code § 33-125A also provides that the Superintendent has responsibility over the Idaho
digital learning academy, which is a state-sponsored on-line school separate and distinct from the
Department of Education. Idaho Code § 33-5502.
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of language and with a full understanding of the accepted meaning of every word used therein.”
Higer v. Hansen, 67 Idaho 45, 62, 170 P.2d 411, 422 (1946). Consistent with this view, when
the framers of the Constitution “deemed it necessary to impose specific duties upon
constitutional entities, they have done so in a manner which is clear and our constitution contains
many examples.” Evans, 124 Idaho at 10, 855 P.2d at 471 (quoting Union Pac. R.R. v. Board of
Tax Appeals, 103 Idaho 808, 814, 654 P.2d 901, 907 (1982) (citing Art. 9, § 2 (duties of the state
board of education))). For the Superintendent, the framers must not have “deemed it necessary”
to confer upon the office the constitutional responsibility to lead, direct and supervise the public
and secondary schools and the Department of Education or to manage and supervise the data and
information for Idaho’s students, since no such duty exists within the language of the
Constitution. Accordingly, without a constitutional duty as alleged by Petitioner, the Petition is
properly dismissed.
2.

Petitioner’s Assertion that She Possesses Inherent and Implied
Constitutional Powers Is Directly Contradicted by the Debates at
Idaho’s Constitutional Convention

Petitioner claims to possess certain “inherent duties and implied powers” over the public
schools and the Department that are commensurate with the duties of the Territorial
Superintendent. Petition, ¶¶ 15-17, 29, 37. Contrary to Petitioner’s assertion, the framers of the
Constitution considered, and denied the Superintendent such powers.
a)

The Territorial Laws Provided for Specific Duties and
Responsibilities for the Territorial Superintendent

The Laws of the Territory of Idaho established a Territorial Board of Education, with the
Territorial Governor, Superintendent, and Controller as members of the Board. Appx. D (Laws
of the Territory of Idaho, Ch. IV, Title I, Art. I, §1 (1866)). The Laws also established the office
of Territorial Superintendent and enumerated certain specific duties for the Superintendent,
including the duty to “exercise a general supervision over such schools as may be established by
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law”; to prepare and public forms for local superintendents and teachers; apportion school funds
to students; and keep records of the expenditures and disseminate useful information in “relation
to the method and value of education.” Id. at §4. The Territorial Superintendent carried out
these duties “by and with the advice and subject to the supervision of the Territorial Board.” Id.
In 1887, the territorial laws were amended to expand the duties of the Territorial
Superintendent to include additional specific responsibilities such as providing various reports
and information regarding schools and students and making suggestions regarding the
management of schools, construction of school houses, raising funds, and the promotion of
educational interests, among other responsibilities. Appx. E (Revised Statutes of the Territory of
Idaho, Title III, Ch. II, § 631 (1887)). While these duties were prescribed to the Territorial
Superintendent, they were excluded from the Constitution.
b)

During the Constitutional Convention, the Framers
Specifically Excluded Express Duties for the Territorial
Superintendent and Granted the Supervision of Idaho’s Public
Schools to the Board of Education

Petitioner alleges that the framers of Idaho’s Constitution “intended to and did
incorporate” into article IV, section 1 the same duties as were held by the Territorial
Superintendent. Petition, ¶ 17. The constitutional debates of the framers directly contradict this
suggestion. As shown in the debates, the framers removed the supervisory authority over
Idaho’s public schools from the Superintendent and granted it to the Board of Education.
During the Idaho Constitutional Convention in 1889, the framers proposed language for
article IX, section 2 that was virtually identical to the present version. Proceedings and Debates
of the Constitutional Convention of Idaho 1889 (“Constitutional Convention”) at 638, 827 (I.W.
Hart ed., 1912). As originally proposed, the section read as follows:
The general supervision of the public schools of the state shall be vested in a
board of education whose powers and duties shall be prescribed by law. The
superintendent of public instruction, the secretary of state and attorney general
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shall constitute the board, of which the superintendent of public instruction shall
be president.
Id. at 827.
The language represented a complete shift from the Territorial laws, which had
previously vested the supervisory authority over education in the Superintendent. Compare
Idaho Const. art. IX, § 2 with Rev. Stat. of the Terr. of Idaho, Title III, Ch. II, § 631 (1887).
Additionally, the provision eliminated the enumeration of specific powers in favor of a single
grant of broad authority—vesting “general supervision of the public schools of the state” in the
Board. Id.
The change became the subject of debate among the framers. Recognizing the marked
change in oversight and supervision of Idaho’s public schools, J. T. Morgan of Bingham County
posed the question of “why this supervision of public schools of the state is taken out of the
hands of the superintendent of public instruction[?]” Constitutional Convention at 683. Mr.
Morgan continued, stating that
It seems to me he is the officer to attend to it and will only be hampered by
associating with him the other two officers of the state. I ask for an explanation;
I do not see the reason.
Id. Representatives from the committee that drafted the new language explained that they “had
this question under consideration [for] several days” and ultimately they decided to follow the
constitutions of several other western states, which made the boards of education responsible for
the supervision of public schools. Id. at 638-39 (“I see no reason why the superintendent of
public instruction should not have his advisors in an important matter of that kind—the advice
and consent of the attorney general and the secretary of state.”). Mr. Morgan subsequently
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proposed an amendment to the language of article IX, section 2, which would have returned the
supervision of schools to the Superintendent.14
In opposition to Mr. Morgan’s amendment, Sol. Hasbrouck of Washington County stated,
“I think there should be a board of education—that it should be an advisory board. I think it is
placing too much responsibility and even too much power in a matter that is of such importance
as this is, in one man, and I think he needs this advisory board.” Id. at 644 (emphasis added).
Another opponent of the proposed change, W.J. McConnell of Latah County explained:
It is a common custom to have a state board of education in some states. But
I don’t believe in leaving it to one man—the entire management and control
of schools, any more than would the management of a university entirely in
the hands of one man. Why should not you say that the president of a
university should have entire control of the university? When there is a
question [sic] comes up for consideration the faculty is called together and
they advise upon it, and when there is a question of importance brought before
the state board of education, they can be called together to pass upon it, I
think, more intelligently than one man.
Id. at 645-46. Mr. Morgan’s proposed amendment vesting the supervisory authority in the
Superintendent failed. Id. at 646. And after having expressly rejected the grant of the same
broad authority previously granted to the Territorial Superintendent, the constitutional framers
enacted the language originally proposed, placing the Board of Education as the constitutional
supervisory authority over public schools. Id. at 646, 827.
Thus, Petitioner’s argument that the powers vested in the Territorial Superintendent
carried over into the Constitution is contradicted by the statements of the framers and the express
change in authority. St. Alphonsus Reg’l Med. Ctr. v. Gooding Cnty., 159 Idaho 84, 89, 356 P.3d
377, 382 (2015) (“It is the long standing rule in this state that when the legislature amends a

14

The amended language proposed by Mr. Morgan was as follows: “The general supervision of
the public schools of the state shall be vested in the superintendent of public instruction, whose
duties shall be prescribed by law.” Id. at 644.
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statute it is deemed, absent an express indication to the contrary, to be indicative of changed
legislative intent.”) (emphasis in original) (quoting Nebeker v. Piper Aircraft Corp., 113 Idaho
609, 614, 747 P.2d 18, 23 (1987)); see also Lincoln Cnty. v. Fid. & Deposit Co. of Maryland,
102 Idaho 489, 491, 632 P.2d 678, 680 (1981) (“When a statute is amended, it is presumed that
the legislature intended it to have a meaning different from that accorded to it before the
amendment.”). As adopted, article IX, section 2 of Idaho’s Constitution grants supervisory
authority over Idaho’s public schools to the Board of Education, and the inherent and implied
constitutional powers asserted by Petitioner simply do not exist. Absent constitutional duties that
form the basis for Petitioner’s argument, her Petition is property dismissed.
Additionally, Petitioner’s proffered interpretation of the Constitution would directly
conflict with the plain language of the article XXI, section 2. That section provides that “[a]ll
laws now in force in the territory of Idaho which are not repugnant to this Constitution shall
remain in force until they expire by their own limitation or be altered or repealed by the
legislature.” Idaho Const. art XXI, § 2. Here, the framers expressly changed the prior Territorial
laws and granted powers previously vested with the Superintendent to the Board. Thus, the prior
Territorial laws are “repugnant” to the present Constitution because the framers of the
Constitution specifically considered, and rejected, granting the Superintendent those powers. See
Constitutional Convention at 644-46. The framers instead vested that authority solely in the
Board.
c)

Case Authority Cited by Petitioner Does Not Support Her
Position

In support of her argument that the Superintendent has inherent and implied
constitutional duties commensurate with those of the Territorial Superintendent, Petitioner relies
on two cases, Williams v. State Legislature of State of Idaho, 111 Idaho 156, 722 P.2d 465
(1986) and Wright v. Callahan, 61 Idaho 167, 99 P.2d 961 (1940). Petition, ¶ 28; see also Mem.
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in Supp. of Mot. to Set Expedited Briefing and Hearing Schedule, 2-3. Both cases address the
constitutional duties of the State Auditor, and neither supports Petitioner’s proffered conclusion.
In Wright v. Callahan, the Idaho Legislature enacted a law creating the office of the
comptroller. 61 Idaho at 171, 99 P.2d at 962. The Idaho Supreme Court determined that the
legislature could not enact a law that effectively abolished the office of the State Auditor by
creating a new office that performed the same constitutional duties and functions. To determine
whether the act creating the comptroller took from the State Auditor any constitutional duties,
the Court looked to the debates held during the State’s Constitutional Convention. Id. at 174, 99
P.2d at 963-64. The Court determined that the statutorily-created comptroller did in fact usurp
the State Auditor’s constitutional duties, and therefore it held the statute unconstitutional. Id. at
179, 99 P.2d at 966. The Court held that “[t]he statute under consideration, in the main, clearly
takes from the State Auditor activities which, prior to the time of the adoption of the
Constitution, were vested in the territorial controller, and since the adoption of the Constitution,
have been in the office of the State Auditor as a constitutional officer . . . .” Id.
The case is distinguishable from the present case because, while the Superintendent
possessed specific enumerated duties under Territorial law, those duties were dissolved and
“since the adoption of the Constitution” have been vested in the Board of Education. Thus,
contrary to the situation in Wright, the enactment of SB 1409 and 1410 do not usurp the
constitutional duties of the Superintendent because the office does not have constitutional duties
to lead, direct or supervise the public schools—those duties belong to the Board. Nor does the
Superintendent possess any constitutional duties to lead, direct or supervise the Department of
Education, because those duties are statutory.
The case of Williams v. State Legislature, is similarly distinguishable. 111 Idaho 156,
722 P.2d 465 (1986). There, the Idaho Supreme Court held that an appropriations bill
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prohibiting the State Auditor from conducting post-audits was unconstitutional because such
duties were part of his constitutional duties and therefore could not be removed by the legislature
through the appropriation process. Id. at 156-57, 722 P.2d at 465-66. The Court relied on its
holding in Wright that the State Auditor has implied constitutional duties equivalent to those of
the Territorial Controller under Territorial Statutes, and thus the primary inquiry was whether
post-audit functions were included in the statutory duties of the Territorial Controller. Id. at 157,
722 P.2d at 466. The Court concluded that the post-audit duties were part of the State Auditor’s
duties based upon the duties prescribed in the Territorial laws.
The analysis in Williams is inapplicable to the present case. Unlike the Superintendent,
the State Auditor did not have its powers removed (and transferred to another constitutional
entity) through the adoption of the Constitution. Therefore, the Court could readily conclude in
Williams that the Auditor’s Territorial powers would remain intact after the adoption of the
Constitution. The same cannot be said for the Superintendent. The Legislature expressly took
the responsibility for the supervision of public schools “out of the hands of the superintendent of
public instruction” and vested them in the Board of Education. See Constitutional Convention at
638, 827.
In sum, neither Williams nor Wright supports Petitioner’s assertion that where the
Constitution creates an officer without defining the officer’s duties, the officer has all of the
duties his or her territorial counterpart performed at the time of the Constitution’s adoption.
Indeed, the Supreme Court has repeatedly declined to adopt such a broad interpretation and
instead has focused on the specific office and circumstances at issue, as well as the debates at
Idaho’s Constitutional Convention. See Padgett v. Williams, 82 Idaho 28, 35-36, 348 P.2d 944,
948, supplemented, 82 Idaho 114, 350 P.2d 353 (1960) (distinguishing Wright and holding that
while the attorney general is a constitutional officer, the office is not impliedly vested with all
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the powers and duties held before the adoption of the Constitution that are immune to legislative
change); Union Pac. R.R., 103 Idaho at 814, 654 P.2d at 907 (recognizing that the state tax
commission was a constitutional entity, but holding the commission is not vested with any
implied constitutional duties “other than to perform such duties as were imposed upon it by the
legislature.”); Moon, 96 Idaho at 143-44, 525 P.2d at 338-39 (distinguishing Wright and relying
upon the Constitutional Convention debates to determine the scope of the State Treasurer’s
constitutional duties to conclude that a statute allocating the investment of the school endowment
fund to the legislatively created Investment Board did not undermine the State Treasurer’s
constitutional duties).
Here, the debates at the Constitutional Convention demonstrate the framer’s intent that
the Board, and not the Superintendent, would have authority as to decisions regarding public
education and guaranteed that the Superintendent would be involved in those decisions by
making her an ex officio member of the Board. And unlike the debates concerning the creation
of the constitutional office of State Auditor in Wright, the framers expressly rejected the
proposition that the Superintendent would retain in the Constitution the same duties that existed
under the Territorial Statutes. Accepting Petitioner’s assertion would contravene the stated
intention of the constitutional framers. See Williams, 111 Idaho at 158-59, 722 P.2d at 467-68
(stating that the primary objective for construing the Constitution “is to determine the intent of
the framers.”).
C.

Petitioner’s Argument, if Accepted, Would Result in an Unconstitutional
Division of the Supervision of Public Schools

Under Petitioner’s proposed interpretation of Idaho’s Constitution, the supervision of
public schools would be impermissibly divided in two—the Superintendent would have
exclusive “constitutional duties in leading, directing and supervising the public and secondary
schools of Idaho and the Department [of Education]” and the Board would be responsible for the
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“general supervision of the state educational institutions and public school system of the state of
Idaho.” Compare Petition, ¶ 37, with Idaho Const. art. IX, § 2. Petitioner’s argument has been
considered, and rejected, by the Idaho Supreme Court as unconstitutional. Evans, 124 Idaho at
10-11, 855 P.2d at 471-72.
In Evans, the Superintendent petitioned the Supreme Court for an order declaring a
statute unconstitutional because it would effectively create three boards of education. Id. at 9,
855 P.2d at 470. The legislation, as proposed, would have created two councils under the Board
of Education—one for higher education, one for public schools. Id. at 7-9, 855 P.2d at 468-70.
The Court noted that under the proposed legislation, the Board of Education would not supervise
the two councils, rather they would each solely govern the educational entities under their
purview. Id. at 9, 855 P.2d at 470. The Court concluded that the legislation violated article IX,
section 2 of the Constitution because it would effectively create three Boards of Education. The
Court confirmed that the Constitution vested the “general supervision” of the state educational
institutions and public school system in a single State Board of Education. Id. at 10, 855 P.2d at
471. (“Idaho Const. art. 9 § 2 clearly vests in the Board of Education governance over all state
educational institutions and the public school system of Idaho.”) (emphasis in original). Further,
a system where the Board is precluded from exercising that supervisory responsibility would
“depriv[e] the single constitutionally mandated board of authority to act as a whole body on all
educational issues which are entrusted to that board by art. 9, § 2 of the Idaho Constitution.” Id.
at 11, 855 P.2d at 472. A division of the Board’s supervisory authority—as proposed by
Petitioner—is prohibited by the Constitution. Id.
Petitioner’s argument creates the same unconstitutional division. It would create an
education system where the Superintendent has exclusive supervisory authority over “leading,
directing and supervising” Idaho’s schools, including over the IT and data management systems
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for student’s data thereby depriving the Board of its constitutional duty to be the single “board of
authority to act as a whole body on all educational issues.” Id.; see also Bd. of Elementary and
Secondary Educ. v. Nix, 347 So.2d 147, 155 (La. 1977) (cited with approval by Williams, 111
Idaho at 161, 722 P.2d at 470) (holding that legislative action that deprived the education board
of the power to hire its own staff violated the state constitution because it infringed upon the
board’s ability to set policy). Such an interpretation is contrary to the provisions of article IX,
section 2 and contrary to this Court’s holding in Evans.
D.

The Legislature’s Passage of SB 1409 and SB 1410 Is Within the
Legislature’s Authority and Control Over the Appropriations of State Funds

It is the province of the Legislature to make laws. Corp. of Presiding Bishop of Church
of Jesus Christ of Latter-Day Saints v. Ada Cnty., 123 Idaho 410, 415, 849 P.2d 83, 88 (1993)
(citing Idaho Constitution article II, section 1, and article III, sections 1 and 15). Among the
Legislature’s plenary powers is the authority to implement constitutional principles by
legislation. Moon, 96 Idaho at 143, 525 P.2d at 338 (“Implementation of constitutional
principles is an appropriate function of legislation, and unless such implementing legislation is
clearly in violation of the constitutional principle, it is a valid exercise of the legislative power.”).
Additionally, the Legislature “has absolute control over the finances of the state” and the power
of the Legislature “as to the creation of indebtedness, or the expenditure of state funds, or
making appropriations, is plenary, except only as limited by the state Constitution.” Davis, 77
Idaho at 151, 289 P.2d at 617.
The Legislature’s enactment of SB 1409 and 1410, and transfer of 18 FTPs and
$2.7 million to the Board of Education to oversee the operations relating to student data was an
appropriate exercise of its legislative functions and consistent with the Constitution and existing
law. Padgett, 82 Idaho at 35-36, 348 P.2d at 948; Union Pac. R.R., 103 Idaho at 814, 654 P.2d at
907; Moon, 96 Idaho at 143-44, 525 P.2d at 338-39; also Davis, 77 Idaho at 151, 289 P.2d at 617
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(“The legislature has unlimited power to legislate where legislation is not prohibited.”). The
Board of Education is responsible for the “general supervision” of Idaho’s public school system
and its duties “shall be prescribed by law.” Idaho Const. art. IX, § 9. Among the Board’s
statutorily prescribed duties is the management of student data and information. E.g., Student
Data Accessibility, Transparency and Accountability Act of 2014, 2014 Sess. Laws, Senate Bill
No. 1372, ch. 316; Idaho Code § 33-133 (“[T]he executive office of the state board of education
shall be the entity responsible for implementing the provisions of this act.” and “[a]ll decisions
relating to the collection and safeguarding of student data shall be the responsibility of the
executive office of the state board of education.”) (emphasis added).
By contrast, the Superintendent is a member of the Board of Education, and she is to
faithfully execute the duties delegated to her by the Board and carry out the “policies, procedures
and duties authorized by law or established by the state board of education for all elementary and
secondary school matters.” Idaho Const. art. IX, § 2; Idaho Code § 67-1504, § 33-125; also
Engelking v. Inv. Bd., 93 Idaho 217, 219, 458 P.2d 213, 215 (1969) (the Superintendent is an
“ex officio a member of the State Board of Education, is charged by law with the responsibility
of enforcing the rules and regulations of the Board of Education concerning schools and
institutions under its control . . . .”). As defined by the Constitution, statute, and case law, the
Superintendent’s duties fall under the purview of the Board of Education. Thus, the
Legislature’s transfer of supervision and budgets for the Technology Group that collects and
manages Idaho student data was proper, within the Legislature’s authority, and consistent with
Idaho’s Constitution and existing statutes.
Petitioner’s real complaint with SB 1409 and 1410 is that the appropriations may disrupt
operations or make operations more cumbersome. See Petition, ¶¶ 26, 29. Petitioner has not
presented evidence that such disruption will occur or that she will no longer have access to the
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Technology Group employees, their work product, or the student data and information collect,
use, and maintain. In fact, she will continue to have full access. Horman, ¶ 22; Headlee, ¶ 20.
The appropriation bills only change the funding and supervision of the Technology Group and
their operations. They do not alter their operations or the Superintendent’s access to the data and
information collected. Id.; Appx. A, B (SB 1409 and 1410 Statement of Purpose/Fiscal Impact).
The Superintendent’s loss of supervisory authority over these employees and their operations,
does not render the bills unconstitutional. Rather, Petitioner’s logistical concerns may be more
appropriately addressed as between the Board and the Superintendent, or by the Legislature, if it
chooses to do so. Headlee Decl., ¶ 21; Dahl v. Wright, 65 Idaho 130, 139 P.2d 754, 756 (1943)
(determining that challenged appropriation was valid and that claim that appropriation would
work a “complete disruption of the accounting system” was “not a matter for judicial
consideration,” but rather a question for consideration of the legislature).
E.

Alternatively, the Petition Should Also Be Denied Because the Remedy
Requested is Improper

In the event the Court concludes that SB 1409 and 1410 are unconstitutional impediments
to the Superintendent’s constitutional duties—which the Legislature disputes—Petitioner’s
requested remedy is improper because it violates the Separation of Powers doctrine, and it
violates the prohibitions of article VII, section 13 of the Constitution, which provides that
“[n]o money shall be drawn from the treasury, but in pursuance of appropriations made by
law.”15 The deficiency in Petitioner’s remedy is that while she asks the Court to declare that
both SB 1409 and SB 1410 are unconstitutional appropriations, her requested remedy is not to
void the appropriations. Rather, Petitioner asks the Court to leave the appropriations in place

15

In presenting this argument, the Legislature does not concede that the Superintendent
possesses constitutional duties that are impeded by SB 1409 and 1410 or that the appropriation
bills are improper.
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and impose specific restrictions on the Board—i.e., “that the Board cease and desist in
interference with the Superintendent’s exercise of supervisory authority” over the Technology
Group. Petition, Prayer for Relief ¶ 4(a). Petitioner’s request requires the appropriations to be
carried out in contravention to the bills’ stated legislative purpose; it require the Court to rewrite
the legislation; and it violates the Constitutional requirement that state funds be spent only in
accordance with the Legislature’s appropriations.
Finally, Petitioner does not satisfy the requirements for the extraordinary remedies of
either a writ of mandamus or a writ of prohibition. Petitioner seeks to compel the Board to pay
salaries and operating expenses of Board employees while prohibiting any accompanying
personnel decisions. This is cannot be done through a writ of mandamus or prohibition because
(1) there is no legal duty for the requested action if Petitioner succeeds on her constitutional
claim; (2) agency personnel decisions are discretionary acts not subject to a writ of mandamus;
and (3) she has provided no reason why the ordinary course of litigation is not an adequate
remedy.
1.

Petitioner’s requested remedy violates the Separation of Powers
Doctrine

“The judicial power to declare legislative action unconstitutional should be exercised
only in clear cases.” Am. Falls Reservoir Dist. No. 2, 143 Idaho at 869, 154 P.3d at 440. If this
Court determines that the passage of the challenged line items in SB 1409 and SB 1410
are “clear cases” of unconstitutional action, then it may not order the enforcement of the same
unconstitutional line-items. “An unconstitutional act is not a law; it confers no rights; it imposes
no duties; it affords no protection; it creates no office; it is, in legal contemplation, as inoperative
as though it had never been passed.” Norton v. Shelby County, 118 U.S. 425, 442 (1886).
If the challenged appropriations are found to be unconstitutional, SB 1409 and 1410 are
only enforceable to the extent that the unconstitutional portions of the statutes are separable from
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the remainder of the bills without impeding the purpose of the bills. See State ex rel. Rich v.
Idaho Power Co., 81 Idaho 487, 515-15, 346 P.2d 596, 612-13 (1959) (holding that
unconstitutional portion of the Highway Administration Act of 1951 and its 1957 amendments
providing for payments out of the dedicated highway fund was separable and may be eliminated
from the remainder of the amendments). To make this determination, the Court looks to “the
effect upon the legislation of deletion of the invalid portions.” Lynn v. Kootenai Cnty. Fire
Protective Dist. No. 1, 97 Idaho 623, 626, 550 P.2d 126, 129 (1976). “If the unconstitutional
section does not in and of itself appear to be an integral or indispensable part of the chapter, then
it may be stricken therefrom.” Id. The constitutional sections of the bills—if separable—can
then be enforced.
However, the Court may not rewrite the challenged appropriations as requested by
Petitioner. E.g., Petition, ¶¶ 42(d), 47(b), 51(b) (requesting the Court require that the Board not
interfere in the Superintendent’s direction, control and supervision of the Technology Group’s
employees and operations), Prayer for Relief, ¶¶ 4-5; In re Dampier, 46 Idaho 195, 206, 267 P.
452, 455 (1928) (“A court can neither legislate nor by construction of a statute enlarge the words
to include other conduct of like, equal or greater atrocity, simply because it may be within the
same mischief to be remedied, when it is not fairly included in the language of the act.”)
(quotation omitted).
“The separation of powers doctrine embodies the concept that the three branches of
government, legislative, executive and judicial, should remain separate and distinct so that each
is able to operate independently.” Sweeney v. Otter, 119 Idaho 135, 139, 804 P.2d 308, 312
(1990). The Court may not substitute its judgment for that of another coordinate branch of
government, when the matter was one properly entrusted to that other branch. Nye v.
Katsilometes, 165 Idaho 455, 460, 447 P.3d 903, 908 (2019).
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“The Constitution of the state of Idaho and this Court … have clearly established that the
legislative power was vested exclusively in the legislature.” Mead v. Arnell, 117 Idaho 660, 664,
791 P.2d 410, 414 (1990). “Under Article II, § 1, Article III §§ 1 and 15, and Article V, §§ 2 and
13 of the Idaho Constitution, it is solely the province of the legislature to make laws and the duty
of the Court to construe them and, if a law, as construed by the court, is to be changed, that is a
legislative not a judicial function.” Corp. of Presiding Bishop, 123 Idaho at 415, 849 P.2d at 88.
By asking this Court to order the Board to pay the Technology Group’s employees and operating
expenses through the disputed appropriation bills, but not to supervise them, Petitioner asks the
Court to invade the province of legislature and rewrite an appropriations bill. And it requests
that this Court ignore the constitutional directive that the “general supervision” of Idaho’s
schools is vested in the Board. This it cannot do. If the Court determines that the challenged
line item in SB 1409 and 1410 are unconstitutional, the appropriation is of no effect, and the
remedy to cure the constitutional deficiency “must be fashioned by the Legislature and not this
Court.” Idaho Sch. for Equal Educ. Opportunity v. State (ISEEO V), 142 Idaho 450, 459, 129
P.3d 1199, 1208 (2005) (affirming the district court’s determination that State failed to satisfy
the constitutional requirements to provide a safe, thorough educational system under article IX,
section 1 of the Idaho Constitution and concluding that the appropriate remedy come from the
legislature). As stated by the Court in ISEEO V,
We are mindful of our duty to determine whether the current funding system
passes constitutional muster, and we likewise respect the duties of the Legislature,
as a separate branch of government, to make policy and funding decisions. It is
not our intent to substitute our judgment on how to establish criteria for safe
buildings or create a proper funding system for that of the Legislature."
Id. The same result should follow here. Accordingly, Petitioner’s desired remedy of having the
Court leave in place an unconstitutional appropriation and impose restrictions not contained
within the Legislature’s bills is improper and violates the Separation of Powers doctrine.
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2.

Petitioner’s Requested Remedy Constitutes an Unconstitutional
Appropriation

Petitioner asks this Court to order the Board to both “continue to pay the salary, benefits,
maintenance, rent and operating expenses for [Technology Group] as appropriated within SB
1409,” and “cease and desist in interference with the Superintendent’s exercise of supervisory
authority over all employees of the Technology Group.” Petition, Prayer for Relief, ¶ 4(a), (b);
accord 5(a), (b). Ordering the Board to pay for the salaries, maintenance, rent, and operating
expenses for the Technology Group, only to have no control or oversight, would constitute the
payment of an appropriation contrary to its specified purpose in violation of article VII, section
13 of the Idaho Constitution.
Article VII, section 13 states: “No money shall be drawn from the treasury, but in
pursuance of appropriations made by law.” An “appropriation” under this constitutional
provision is defined as “(1) authority from the legislature, (2) expressly given, (3) in legal form,
(4) to proper officers, (5) to pay from public monies, (6) a specified sum, and no more, and
(7) for a specified purpose, and no other.” Leonardson v. Moon, 92 Idaho 796, 804, 451 P.2d
542, 550 (1969) (emphasis added). Accordingly, “no money may lawfully be paid from the
[state] treasury except pursuant to and in accordance with an act of the Legislature, expressly
appropriating it to the specific purpose for which it is paid.” Epperson v. Howell, 28 Idaho 338,
344, 154 P. 621, 623 (1918).
Here, the Statement of Purpose of SB 1409 provides that the challenged appropriation
funds “a transfer of 18.00 FTP and $2,714,800 to centralize IT and data management from the
Department of Education to the Office of the State Board of Education.” Appx. A (SB 1409).
Correspondingly, SB 1410’s Statement of Purpose notes that the “line item removes 18.00 FTP
and $2,714,800 to move IT and data management to the Office of the State Board of Education.”
Appx. B (SB 1410). Indispensable to the transfer and payment of the Technology Group to the
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Board is that the “IT and data management” would be centralized and under the Board’s
supervision and control. Appx. A, B (SB 1409, 1410). Ordering the Board to pay the
Technology Group’s salaries and expenses, but to exercise no control or supervision over them
as Petitioner requests, would amount to a payment of an appropriation contrary to the specified
purpose of the legislation—and therefore, would be unconstitutional.
3.

Petitioner Is Not Entitled to the Extraordinary Remedy of Either a
Writ of Mandamus or a Writ of Prohibition

Petitioner’s requested remedy is also improper because (1) there is no “clear legal duty”
for the Board to act as required for a writ compelling conduct, if the appropriation bills are
unconstitutional as alleged, (2) the conduct Petitioner seeks to compel is discretionary, and
(3) neither a writ of prohibition nor mandamus is appropriate where there is a “plain, speedy and
adequate remedy in the ordinary course of law.”
This Court may only issue a writ of mandamus to compel a public officer to carry out a
clearly mandated, non-discretionary ministerial act. Cowles Publ’g Co. v. Magistrate Court, 118
Idaho 753, 760-61, 800 P.2d 640, 647-48 (1990); Idaho Code § 7-302. Thus, a writ of
mandamus cannot issue to compel discretionary actions or where there is no clear legal duty to
act. A writ of prohibition arrests any board that is about to act without or in excess of its
jurisdiction or authority. Idaho Code § 7-401; Wasden ex rel. State v. Idaho State Bd. of Land
Comm’rs, 150 Idaho 547, 551, 249 P.3d 346, 350 (2010); Fitzpatrick v. Welch, 96 Idaho 280,
281, 527 P.2d 313, 314 (1974) (“Conversely, a writ of prohibition will not issue to restrain
officers from the performance of ministerial acts which are legal duties required to be
performed.”). Finally, the Court may not issue either a writ of prohibition or a writ of mandamus
“where there is not a plain, speedy and adequate remedy in the ordinary course of law.” Idaho
Code § 7-303 (writ of mandate); Idaho Code § 7-402 (writ of prohibition).

- 33 -

First, Petitioner’s mandamus request fails because she seeks to compel the Board to act
pursuant to the very statute that she claims is unconstitutional. Specifically, Petitioner asks this
Court (under both her requests for a writ of mandamus and prohibition) to compel the Board to
“to pay the salary, benefits, maintenance, rent and operating expenses for [the Technology
Group] as appropriated within SB 1409.” Petition, Prayer for Relief, ¶ 4 (“Require the Board to
discharge its non-discretionary duty to continue to pay… .”), ¶ 5 (“Prohibit the State Board from
withholding the payment… .”). As the basis for her requested writ of mandamus, Petitioner
alleges that “[t]he Board has a clear legal duty to expend the appropriated funds in SB 1409 on
salaries, maintenance, rent and operating expense for the Technology Group.” Id., ¶ 45.
Petitioner does not assert any other basis for the Board’s legal duty.
As explained above, if Petitioner succeeds on her argument that SB 1409 is
unconstitutional, then compelling the payment of state funds for payment of the Technology
Group’s employees and operations contrary to the purpose of the SB 1409 would be an
unconstitutional appropriation. Idaho Cnty. Prop. Owners Ass’n, Inc. v. Syringa Gen. Hosp.
Dist., 119 Idaho 309, 314, 805 P.2d 1233, 1238 (1991) (“Mandamus is properly used to compel
the performance of an act required by law.”). In that situation, the underlying basis for the
obligation to fund the positions would no longer exist. Norton, 118 U.S. at 442 (“An
unconstitutional act is not a law; it confers no rights; it imposes no duties….”). Thus, if
petitioner is successful in her constitutional challenge, there would be no clear legal duty to
support a writ of mandamus.
Second, Petitioner’s requested mandamus relief is improper because it seeks to compel
the Board to take discretionary actions. Although Petitioner frames her request as only requiring
non-discretionary payments, her request goes further in that it seeks to eliminate all discretionary
functions of the Board associated with employment of agency personnel. Dreps v. Bd. of
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Regents of Univ. of Idaho, 65 Idaho 88, 139 P.2d 467, 471 (1943) (decisions of the Board of
Regents as to employment of professors, officers, agents, or employees are discretionary). A
writ of mandamus is not proper to compel actions that are discretionary. Cowles Publ’g Co, 118
Idaho at 761, 800 P.2d at 648; Idaho Code § 7-302.
Finally, Petitioner has failed to carry her burden of establishing that she has no plain,
adequate, speedy remedy in the ordinary course of the law. Butters v. Hauser, 131 Idaho 498,
501, 960 P.2d 181, 184 (1998) (“The existence of an adequate remedy in the course of legal
procedure, either legal or equitable in nature, will prevent the issuance of a writ of mandamus.”).
Petitioner does not allege that there is an inadequate remedy in the ordinary course of the law,
rather her complaint appears to be that such remedy is insufficiently “speedy.” See Petition, ¶ 24
(the bills go into effect July 1, 2020, and claiming issues raised by the appropriations require
“immediate redress”). However, Petitioner does not explain why an action for declaratory and
injunctive relief in the ordinary course of the law is not adequate or sufficiently speedy. See
Wasden, 150 Idaho at 551–54, 249 P.3d at 350–53 (2010) (denying Attorney General’s petition
for writ of prohibition because he had a sufficiently speedy and adequate remedy through an
action for declaratory and injunctive relief). Both a writ of mandamus and a writ of prohibition
are improper in this case.
F.

The Court Should Award the Legislature Reasonable Attorney Fees
Because The Petition was Brought “Frivolously, Unreasonably or Without
Foundation” Within the Meaning of Idaho Code § 12-121

Idaho Code § 12-121 authorizes the Court to award “reasonable attorney’s fees to the
prevailing party” if it determines “that the case was brought . . . frivolously, unreasonably or
without foundation.” In determining whether to award fees under section 12-121, this Court
takes a “holistic view” in examining whether “whether the non-prevailing party argued the
issues in ‘good faith’ or acted ‘without a reasonable basis in fact or law.’” Galvin v. City of
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Middleton, 164 Idaho 642, 648, 434 P.3d 817, 823 (2019) (quoting Manwaring Invs., L.L.C. v.
City of Blackfoot, 162 Idaho 763, 774, 405 P.3d 22, 33 (2017)).
Petitioner’s action meets this standard because it is frivolous, unreasonable, and without
foundation on several levels. Petitioner claims constitutional powers contrary to both the
plain language of the Constitution and the discussions at the Constitutional Convention.
Matter of Estate of Brown, No. 46926, 2020 WL 1472078, at *8 (Idaho Mar. 26, 2020)
(awarding attorney fees under Idaho Code § 12-121 where plaintiff asked the court to stretch
statutory language to apply to separate and distinct legal terms and disputed the plain language
of the statutory scheme without authority for her position); Arnold v. City of Stanley, 158 Idaho
218, 224, 345 P.3d 1008, 1014 (2015) (awarding attorney fees under Idaho Code § 12-117
explaining appellants’ claim had no reasonable basis in law “[b]ecause a plain reading of the
statute contradicts the [appellants’] position”). Thus, there is no valid basis for her to assert
that the Legislature interfered with Petitioner’s constitutional duties by enacting SB 1409 and
1410. Additionally, the Legislature’s actions were entirely consistent with the statutorily
prescribed duties for the Board of Education and the Superintendent, as well as its
responsibility to appropriate funding for the State. Finally, the Petition seeks a remedy that is
unconstitutional.
Under these circumstances, the Legislature should be awarded its attorney fees under
Idaho Code § 12-121. See, e.g., In re Doe, 148 Idaho 432, 441, 224 P.3d 499, 508 (2009)
(awarding attorney fees on appeal under § 12-121 where appeal had no merit and would have
required the Court to disregard existing statutes).
V.

CONCLUSION

The Legislature respectfully requests the Court to dismiss the Petition. Her arguments
are contrary to the plain language of the Constitution and the debates of the Constitutional
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Convention where the framers rejected granting the Superintendent these powers. Her
arguments also are contrary to Idaho case law and would result in an impermissible division of
the Board’s supervisory authority in violation of the Constitution. The Legislature properly
enacted appropriation bills that are consistent with its constitutional and statutory authority and
consistent with Idaho law, including Idaho Code § 33-133, which grants the Board authority over
Idaho students’ data and information. Finally, the remedies requested by Petitioner are improper
because they violate the separation of powers doctrine, would result in an unconstitutional, and
fail to meet the requirements for the issuance of writs of mandamus or prohibition. In sum, the
Petition is properly denied.
Respectfully submitted this 15th day of May, 2020.
HOLLAND & HART LLP

By /s/ William G. Myers III
William G. Myers III, of the firm
Mary V. York, of the firm
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EXHIBIT A

EXHIBIT A

EXHIBIT A

EXHIBIT A

SENATE BILL 1409 – Idaho State Legislature

Page 1 of 2

2020 Legislation
SENATE BILL 1409
The status of each bill, resolution, proclamation, and memorial is updated when the offices of
the Secretary of the Senate and the Chief Clerk of the House publish the un-official daily
journals and should not be deemed official. The official bill actions are located in the final
journal, which are maintained by the offices of the Secretary of the Senate and the Chief
Clerk of the House. The daily journals are published at the end of each legislative day.
Full Bill Information
Individual Links:
Bill Text
Statement of Purpose / Fiscal Note
S1409

by FINANCE COMMITTEE

APPROPRIATIONS – OFFICE OF THE STATE BOARD OF EDUCATION – Relates to the
appropriation to the Office of the State Board of Education for fiscal year 2021.
03/11Introduced; read first time; referred to JR for Printing
03/12Reported Printed; referred to Finance
Reported out of Committee with Do Pass Recommendation; Filed for second reading
03/13Read second time; filed for Third Reading
03/16Read third time in full – PASSED - 35-0-0
AYES – Agenbroad, Anthon, Bair, Bayer, Brackett, Buckner-Webb, Burgoyne,
Burtenshaw, Cheatham, Crabtree, Den Hartog, Grow, Guthrie, Harris, Heider, Hill,
Johnson, Jordan, Lakey, Lee, Lent, Lodge, Martin, Mortimer, Nelson, Nye, Patrick,
Rice, Souza, Stennett, Thayn, Vick, Ward-Engelking, Winder, Woodward
NAYS – None
Absent and excused – None
Floor Sponsor - Crabtree
Title apvd - to House
Received from the Senate, Filed for First Reading
Read First Time, Filed for Second Reading
03/17Read second time; Filed for Third Reading

EXHIBIT A
5/13/2020

SENATE BILL 1409 – Idaho State Legislature
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Rules Suspended: Ayes 68 Nays 0 Abs/Excd 2, read in full as required –
PASSED - 40-26-4
AYES – Amador, Anderson, Anderst, Andrus, Armstrong, Boyle, Collins,
DeMordaunt, Dixon, Ehardt, Ellis, Furniss, Gestrin, Gibbs, Goesling, Holtzclaw,
Horman, Kauffman, Kingsley, Kiska, Marshall, McCrostie, Monks, Moon, Nichols,
Palmer, Raybould, Raymond, Ricks, Scott, Stevenson, Troy(Seegmiller),
Vander Woude, Wagoner, Wisniewski, Wood, Youngblood, Zito, Zollinger,
Mr. Speaker
NAYS – Abernathy, Addis, Barbieri, Chaney, Chew, Christensen, Clow, Crane,
Davis, Gannon, Giddings, Harris, Hartgen, Kerby, Lickley, Mason, Mendive, Moyle,
Necochea, Remington, Rubel, Shepherd, Smith, Syme, Toone, Wintrow
Absent – Berch, Blanksma, Green, Young
Floor Sponsor - Horman
Title apvd - to Senate
Returned From House Passed; referred to enrolling
Reported enrolled; signed by President; to House for signature of Speaker
03/18Received from Senate; Signed by Speaker; Returned to Senate
Reported signed by the Speaker & ordered delivered to Governor
Reported delivered to Governor at 11:50 a.m. on 03/18/20
03/19Signed by Governor on 03/25/20
Session Law Chapter 316
Effective: 07/01/2020
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EXHIBIT B
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SENATE BILL 1410 – Idaho State Legislature

Page 1 of 2

2020 Legislation
SENATE BILL 1410
The status of each bill, resolution, proclamation, and memorial is updated when the offices of
the Secretary of the Senate and the Chief Clerk of the House publish the un-official daily
journals and should not be deemed official. The official bill actions are located in the final
journal, which are maintained by the offices of the Secretary of the Senate and the Chief
Clerk of the House. The daily journals are published at the end of each legislative day.
Full Bill Information
Individual Links:
Bill Text
Statement of Purpose / Fiscal Note
S1410

by FINANCE COMMITTEE

APPROPRIATIONS – SUPERINTENDENT OF PUBLIC INSTRUCTION – Relates to the
appropriation to the Superintendent of Public Instruction for fiscal year 2021.
03/11Introduced; read first time; referred to JR for Printing
03/12Reported Printed; referred to Finance
Reported out of Committee with Do Pass Recommendation; Filed for second reading
03/13Read second time; filed for Third Reading
03/16Read third time in full – PASSED - 35-0-0
AYES – Agenbroad, Anthon, Bair, Bayer, Brackett, Buckner-Webb, Burgoyne,
Burtenshaw, Cheatham, Crabtree, Den Hartog, Grow, Guthrie, Harris, Heider, Hill,
Johnson, Jordan, Lakey, Lee, Lent, Lodge, Martin, Mortimer, Nelson, Nye, Patrick,
Rice, Souza, Stennett, Thayn, Vick, Ward-Engelking, Winder, Woodward
NAYS – None
Absent and excused – None
Floor Sponsor - Crabtree
Title apvd - to House
Received from the Senate, Filed for First Reading
Read First Time, Filed for Second Reading
03/17Read second time; Filed for Third Reading
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SENATE BILL 1410 – Idaho State Legislature
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Rules Suspended: Ayes 68 Nays 0 Abs/Excd 2, read in full as required –
PASSED - 40-30-0
AYES – Amador, Anderson, Anderst, Andrus, Armstrong, Barbieri, Blanksma,
Boyle, Collins, DeMordaunt, Dixon, Ehardt, Furniss, Gestrin, Gibbs, Goesling,
Holtzclaw, Horman, Kauffman, Kingsley, Kiska, Marshall, Monks, Moon, Nichols,
Palmer, Raybould, Remington, Scott, Stevenson, Troy(Seegmiller), Vander Woude,
Wagoner, Wisniewski, Wood, Young, Youngblood, Zito, Zollinger, Mr. Speaker
NAYS – Abernathy, Addis, Berch, Chaney, Chew, Christensen, Clow, Crane, Davis,
Ellis, Gannon, Giddings, Green, Harris, Hartgen, Kerby, Lickley, Mason, McCrostie,
Mendive, Moyle, Necochea, Raymond, Ricks, Rubel, Shepherd, Smith, Syme,
Toone, Wintrow
Absent – None
Floor Sponsor - Horman
Title apvd - to Senate
Returned From House Passed; referred to enrolling
Reported enrolled; signed by President; to House for signature of Speaker
03/18Received from Senate; Signed by Speaker; Returned to Senate
Reported signed by the Speaker & ordered delivered to Governor
Reported delivered to Governor at 11:50 a.m. on 03/18/20
03/19Signed by Governor on 03/24/20
Session Law Chapter 289
Effective: 07/01/2020

EXHIBIT B
5/13/2020

LEGISLATURE OF THE STATE OF IDAHO
Sixty-second Legislature Second Regular Session - 2014

IN THE SENATE
SENATE BILL NO. 1372

BY JUDICIARY AND RULES COMMITTEE
1
AN
ACT
2 RELATING TO EDUCATION; TO PROVIDE A SHORT TITLE; TO PROVIDE LEGISLATIVE
3 INTENT; AMENDING CHAPTER 1, TITLE 33, IDAHO CODE, BY THE ADDITION OF
4 A NEW SECTION 33-133, IDAHO CODE, TO PROVIDE DEFINITIONS, TO PROVIDE
5 FOR A RESPONSIBLE ENTITY, TO ESTABLISH PROVISIONS RELATING TO A DATA
6 INVENTORY AND DICTIONARY OR INDEX, TO ESTABLISH PROVISIONS RELATING
7 TO CERTAIN POLICIES AND PROCEDURES, TO ESTABLISH PROVISIONS RELATING

8 TO THE STATE BOARD OF EDUCATION AND THE STATE DEPARTMENT OF EDUCATION
9 ENSURING THAT CERTAIN VENDORS SHALL COMPLY WITH THE LAW, TO PROVIDE FOR
10 A CIVIL ENFORCEMENT ACTION, TO PROVIDE FOR A COURT ACTION, TO PROVIDE
11 FOR A PENALTY, TO ESTABLISH PROVISIONS RELATING TO DATA DEEMED CONFI12 DENTIAL, TO PROVIDE FOR EXCEPTIONS, TO PROVIDE FORA DATA SECURITY PLAN,
13 TO ESTABLISH PROVISIONS RELATING TO COMPLIANCE WITH CERTAIN POLICIES
14 AND LAWS, TO ESTABLISH PROVISIONS RELATING TO CERTAIN CONTRACTS, TO
15 ESTABLISH PROVISIONS RELATING TO NOTIFICATION TO THE GOVERNOR AND THE
16 LEGISLATURE, TO PROVIDE FOR RULES, TO ESTABLISH PROVISIONS RELATING TO
17 EXISTING COLLECTION OF STUDENT DATA, TO ESTABLISH PROVISIONS RELATING
18 TO A PARENT OR GUARDIAN REQUEST, TO PROVIDE FOR A MODEL POLICY AND TO
19 PROVIDE FOR PENALTIES; AND DECLARING AN EMERGENCY.
20 Be It Enacted by the Legislature of the State of Idaho:
21 SECTION 1. SHORT TITLE. This act shall be known as the "Student Data Ac22 cessibility. Transparency and Accountability Act of 2014."
23 SECTION 2. LEGISLATIVE INTENT. It is the intent of the Legislature to
24 help ensure that student information is safeguarded and that privacy is hon25 ored, respected and protected. The Legislature also acknowledges that stu26 dent information is a vital resource for teachers and school staff in plan27 ning responsive education programs and services, scheduling students into
28 appropriate classes and completing reports for educational agencies. Stu29 dent information is critical in helping educators assist students in suc30 cessfully graduating from high school and being ready to enter the workforce
31 or postsecondary education. In emergencies, certain information should be

32 readily available to school officials to assist students and their families.
33 A limited amount of this information makes up a student's permanent record
34 or transcript. The Legislature firmly believes that while student informa35 tion is important for educational purposes, it is also critically important
36 to ensure that student information is protected, safeguarded and kept pri-

37 vate and used only by appropriate educational authorities and then, only to
38 serve the best interests of the student. To that end, this act will help en39 sure that student information is protected and expectations of privacy are
40 honored.

EXHIBIT C

1 SECTION 3. That Chapter 1, Title 33, Idaho Code, be, and the same is
2 hereby amended by the addition thereto of a NEW SECTION, to be known and des3 ignated as Section 33-133, Idaho Code, and to read as follows:
4 33-133. DEFINITIONS -- STUDENT DATA -- USE AND LIMITATIONS -- PENAL-

5 TIES. (1) As used in this act, the following terms shall have the following
6 meanings:
7 (a) "Agency" means each state board, commission, department, office or
8 institution, educational or otherwise, of the state of Idaho. State

9 agency shall also mean any city, county, district or other political
10 subdivision of the state.

11 (b) "Aggregate data" means data collected and/or reported at the group,
12 cohort or institutional level . Aggregate data shall not include per-

13 sonally identifiable information. The minimum number of students shall
14 be determined by the state board of education.
15 (c) "Board" means the state board of education.
16 (d) "Data system" means the state's elementary, secondary and postsec17 ondary longitudinal data systems .
18 (e) "Department" means the state department of education.
19 (f) "District" or "school district" means an Idaho public school dis-

20 trict and shall also include Idaho public charter schools.
21 (g) "Parent" means parent, parents, legal guardian or legal guardians .

22 (h) "Personally identifiable data, " "personally identifiable student
23 data" or "personally identifiable information" includes, but is not
24 limited to: the student's name; the name of the student's parent or

25 other family members; the address of the student or student's family;
26 a personal identifier, such as the student's social security number,

27 student education unique identification number or biometric record;
28 other indirect identifiers, such as the student's date of birth, place
29 of birth and mother's maiden name; and other information that, alone

30 or in combination, is linked or linkable to a specific student that
31 would allow a reasonable person in the school community, who does not
32 have personal knowledge of the relevant circumstances, to identify the
33 student with reasonable certainty or information requested by a person
34 who the educational agency or institution reasonably believes knows the
35 identity of the student to whom the education record relates.
36 (i) "Provisional student data" means new student data proposed for in37 clusion in the data system.

38 (j ) "Student data" means data collected and/or reported at the individ39 ual student level included in a student's educational record.
40 (i) "Student data" includes: (1) state and national assess41 ment results, including information on untested public school
42 students; (2) course taking and completion, credits earned and

43 other transcript information; (3) course grades and grade point
44 average; (4) date of birth, grade level and expected graduation
45 date/graduation cohort; (5) degree, diploma, credential attain46 ment and other school exit information such as general educational
47 development and drop-out data; (6) attendance and mobility; (7)
48 data required to calculate the federal four (4) year adjusted
49 secondary cohort graduation rate, including sufficient exit

EXHIBIT C

1 information; (8) discipline reports limited to objective infor2 mation sufficient to produce the federal annual incident reports,

3
4
5
6
7

children with disabilities disciplinary reports and discipline
reports including students involved with firearms; (9) remediation; (10) special education data; (11) demographic data and
program participation information; and (12) files, documents,
images or data that are stored in or transmitted through a cloud

8 computing service.

9 (ii) A student's educational record shall not include: (1) juve10 nile delinquency records and criminal records unless required in

11 paragraph (k) of this subsection; (2) medical and health records;
12 (3) student social security number; (4) student biometric infor13 mation; (5) gun ownership records; (6) sexual orientation; and (7)
14 religious affiliation.
15 (k) "Student educational record" means all information directly re-

16
17
18
19
20

lated to a student and recorded and kept in the data system as that term
is defined in this section. A student educational record may include
information considered to be personally identifiable.
(1) "Student education unique identification number" means the unique
student identifier assigned by the state to each student that shall not

21 be or include the social security number of a student in whole or in
22 part.
23 (m) "Violation" means an act contrary to the provisions of this section

24 that materially compromises the security, confidentiality or integrity
25 of personally identifiable data of one (1) or more students and that re26 suits in the unauthorized release or disclosure of such data.

27 (2) Unless otherwise provided for in this act, the executive office of
28 the state board of education shall be the entity responsible for implement29 ing the provisions of this act. All decisions relating to the collection and
30 safeguarding of student data shall be the responsibility of the executive
31 office of the state board of education.

32 (3) The state board of education shall:
33 (a) Create, publish and make publicly available a data inventory and
34 dictionary or index of data elements with definitions of individual
35 student data fields currently in the student data system including:
36 (i) Any individual student data required to be reported by state
37 and federal education mandates;
38 (ii) Any individual student data that has been proposed for inclu39 sion in the student data system with a statement regarding the pur40 pose or reason for the proposed collection; and

41 (iii) Any individual student data collected or maintained with no
42 current purpose or reason.
43 No less frequently than annually, the state board of education shall up-

44 date the data inventory and index of data elements provided for in this
45 subsection.

46 (b) Develop, publish and make publicly available policies and proce47 dures to comply with the federal family educational rights and privacy
48 act (FERPA) and other relevant privacy laws and policies including, but
49 not limited to the following:
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1 (i) Access to student data in the student data system shall be
2 restricted to: (1) the authorized staff of the state board of
3 education and the state department of education and the board's
4 and the department's vendors who require such access to perform

5 their assigned duties; (2) the district and the district's pri6 vate vendors who require access to perform their assigned duties
7 and public postsecondary staff who require such access to perform

8 their assigned duties; (3) students and their parents or legal
9 guardians; and (4) the authorized staff of other state agencies
10 in this state as required by law and/or defined by interagency
11 data-sharing agreements;

12 (ii) Provide that public reports or responses to record requests
13 shall include aggregate data only as that term is defined in sub14 section (1) of this section;
15 (iii) Develop criteria for the approval of research and data re16 quests from state and local agencies, the state legislature,

17 researchers and the public: (1) unless otherwise approved by the
18 state board of education, student data maintained shall remain

19 confidential; (2) unless otherwise approved by the state board of
20 education, released student data in response to research and data

21 requests may include only aggregate data; and (3) any approval of
22 the board to release personally identifiable student data shall
23 be subject to legislative approval prior to the release of such
24 information;

25 (iv) Ensure that any contract entered into by the state board of
26 education or the state department of education includes provi27 sions requiring and governing data destruction dates and specific
28 restrictions on the use of data;

29 (v) Provide for notification to students and parents regarding
30 their rights under federal and state law; and
31 (vi) Ensure that all school districts, primary schools, secondary
32 schools and other similar institutions entering into contracts
33 that govern databases, online services, assessments, special
34 education or instructional supports with private vendors shall
35 include in each such contract a provision that private vendors are

36 permitted to use aggregated data or an individual student's data,
37 but only if the vendor receives written permission from the stu-

38
39
40
41

dent's parent or legal guardian. The contract shall also include
either of the following: (1) a prohibition on any secondary uses
of student data by the private vendor including, but not limited
to, sales, marketing or advertising, but permitting the private

42 vendor to process or monitor such data solely to provide and main-

43 tain the integrity of the service; or (2) a requirement that the
44 private vendor disclose in detail any secondary uses of student
45 data including, but not limited to, sales, marketing or adver46 tising, and the board shall obtain express parental consent for

47 those secondary uses prior to deployment of the private vendor's
48 services under the contract.

49 The state board of education and the state department of education shall
50 ensure that any and all private vendors employed or otherwise engaged
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1 by the board or the department shall comply with the provisions of this
2 section. Any person determined, in either a civil enforcement action

3
4
5
6

initiated by the board or initiated by the department or in a court action initiated by an injured party, to have violated a provision of this
section or any rule promulgated pursuant to this section shall be liable
for a civil penalty not to exceed fifty thousand dollars ($50,000) per

7 violation. In the case of an unauthorized release of student data, the
8 state board of education or the state department of education shall no-

9 tify the parent or student of the unauthorized release of student data
10 that includes personally identifiable information in a manner consis11 tent with the provisions of section 28-51-105, Idaho Code.

12 (c) Unless otherwise approved by the state board of education, any data
13 deemed confidential pursuant to this act shall not be transferred to any
14 federal, state or local agency or other organization or entity outside

15 of the state of Idaho, with the following exceptions:
16 (i) A student transfers out of state or a school or district seeks
17 help with locating an out-of-state transfer;
18 (ii) A student leaves the state to attend an out-of-state institu-

19 tion of higher education or training program;
20 (iii) A student voluntarily participates in a program for which
21 such a data transfer is a condition or requirement of participa-

22 tion;
23 (iv) The state board of education or the state department of ed24 ucation may share such data with a vendor to the extent it is nec25 essary as part of a contract that governs databases, online ser26 vices/ assessments, special education or instructional supports
27 with a vendor;
28 (v) Pursuant to a written agreement between the two (2) school
29 districts, where a student transfers from an Idaho district abut-

30 ting upon another state to the nearest appropriate district in
31 such neighboring state in accordance with the provisions of see-

32 tion 33-1403, Idaho Code; or
33 (vi) A student is classified as "migrant" for reporting purposes
34 as required by the federal government in order to assure link35 age between the various states of migrant students educational
36

records;

37 (d) Develop a detailed data security plan that includes :
38 (i) Guidelines for authorizing access to the student data system
39 and to individual student data including guidelines for authenti40 cation of authorized access;

41 (ii) Guidelines relating to administrative safeguards providing
42 for the security of electronic and physical data; such guidelines
43 should include provisions relating to data encryption as well as

44 staff training to better ensure the safety and security of data;
45 (iii) Privacy compliance standards;
46 (iv) Privacy and security audits;
47 (v) Breach planning, notification and procedures; and
48 (vi) Data retention and disposition policies;
49 (e) Ensure routine and ongoing compliance with FERPA, other relevant
50 privacy laws and policies, and the privacy and security policies and
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1 procedures developed under the authority of this act, including the
2 performance of compliance audits;
3 (f) Ensure that any contracts that govern databases, online services,
4 assessments or instructional supports that include student data and are
5 outsourced to private vendors, include express provisions that safe6 guard privacy and security, contain the restrictions on secondary uses

7 of student data described in subsection (3)(b)(vi) of this section,
8 provides for data destruction, including a time frame for data destruc-

9 tion, and includes penalties for noncompliance with this paragraph; and
10 (g) Notify the governor and the legislature annually of the following:
11 (i) New student data proposed for inclusion in the state student
12 data system: (1) any new student data collection proposed by the
13 state board of education becomes a provisional requirement to al-

14 low districts and their local data system vendors the opportunity
15 to meet the new requirement; and (2) the state board of educa16 tion must submit any new provisional student data collection to

17 the governor and the legislature for their approval within one (1)
18 year in order to make the new student data a permanent requirement
19 through the administrative rules process. Any provisional stu20 dent data collection not approved by the governor and the legisla-

21 ture by the end of the next legislative session expires and must be
22 deleted and no longer collected;
23 (ii) Changes to existing data collections required for any rea24 son, including changes to federal reporting requirements made by
25 the U.S. department of education;

26 (iii) An explanation of any exceptions granted by the state
27 board of education in the past year regarding the release or
28 out-of-state transfer of student data;

29 (iv) The results of any and all privacy compliance and security
30 audits completed in the past year. Notifications regarding pri31 vacy compliance and security audits shall not include any informa32 tion that would pose a security threat to the state or local stu33 dent information systems or to the secure transmission of data be34 tween state and local systems by exposing vulnerabilities; and

35 (v) Data collected specific to a grant program where such data is
36 not otherwise included in student data.

37 (4) The state board of education shall adopt rules to implement the pro38 visions of this act.

39 (5) Upon the effective date of this act, any existing collection of stu40 dent data in the data system shall not be considered a new student data col41 lection in accordance with this section.

42 (6) Unless otherwise prohibited by law or court order, school districts
43 must provide parents or guardians with copies of all of their child's educa44 tional records, upon request, if such child has not attained the age of eigh-

45 teen (18) years.
46 (7) The state board of education shall develop a model policy for school
47 districts and public charter schools that will govern data collection, ac48 cess, security and use of such data. The model policy shall be consistent
49 with the provisions of this act. In order to assure that student educa50 tional information is treated safely and securely and in a consistent manner
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1 throughout the state, each district and public charter school shall adopt
2 and implement the model policy. The state department of education shall
3 provide outreach and training to the districts and public charter schools
4 to help implement the policy. A current copy of such policy shall be posted
5 to the school district's website. Any district or public charter school
6 that fails to adopt, implement and post the policy where any inappropriate
7 release of data occurs shall be liable for a civil penalty not to exceed fifty
8 thousand dollars ($50,000). Such civil penalty may be imposed per viola9 tion. The method of recovery of the penalty shall be by a civil enforcement
10 action brought by the state board of education, with the assistance of the
11 office of the state attorney general, in the district court in and for the
•12 county where the violation occurred. All civil penalties collected under
13 this section shall be paid into the general fund of the state.
14 SECTION 4. An emergency existing therefor, which emergency is hereby

15 declared to exist, this act shall be in full force and effect on and after its
16 passage and approval.
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-second Legislature Second Regular Session - 2014

Moved by Thayn

Seconded by Goedde

IN THE SENATE
SENATE AMENDMENT TO S.B. NO. 1372

1 AMENDMENT TO SECTION 3
2 On page 3 of the printed bill, in line 13, delete "and"; and in line 14,
3 following "affiliation" insert: "; (8) except for special needs and excep-

4 tional students, any data collected pursuant to a statewide assessment via
5 affective computing, including analysis of facial expressions, EEG brain
6 wave patterns, skin conductance, galvanic skin response, heart rate vari'
7 ability, pulse, blood volume, posture and eye tracking, any data that mea8 sures psychological resources, mind sets, effortful control, attributes,
9 dispositions, social skills, attitudes or intrapersonal resources" .
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-second Legislature Second Regular Session - 2014

Moved by Goedde

Seconded by Thayn

IN THE SENATE
SENATE AMENDMENT TO S .B . NO. 1372

1 AMENDMENT TO SECTION 3
2 On page 3 of the printed bill, in line 7, following "data" insert: "con3 taining a student's educational record"; on page 4, delete line 36, and in4 sert: "permitted to use aggregated data; or an individual student's data for
5 secondary uses, "; and in line 37, following "vendor" insert: "discloses in
6 clear detail the secondary uses and".
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-second Legislature Second Regular Session - 2014

Moved by Thayn

Seconded by Goedde

IN THE SENATE
SENATE AMENDMENT TO S.B. NO. 1372
1 AMENDMENT TO SECTION 3
2 On page 3 of the printed bill, in line 17, following "section." insert:
3 "Provided however, that the following shall not be kept as part of a stu4 dent' s permanent educational record: daily assignments, homework, reports,
5 chapter tests or similar assessments or other schoolwork that may be consid6 ered daily or weekly work.".
7 On page 4, in line 11, following "agreements" insert: ". All such
8 data-sharing agreements shall be summarized in a report compiled by the

9 state board of education and submitted no later than January 15 of each year
10 to the senate education committee and the house of representatives education
11 committee".
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-second Legislature Second Regular Session - 2014

IN THE SENATE
SENATE BILL NO. 1372, As Amended

BY JUDICIARY AND RULES COMMITTEE
1
AN
ACT
2 RELATING TO EDUCATION; TO PROVIDE A SHORT TITLE; TO PROVIDE LEGISLATIVE
3 INTENT; AMENDING CHAPTER 1, TITLE 33, IDAHO CODE, BY THE ADDITION OF
4 A NEW SECTION 33-133, IDAHO CODE, TO PROVIDE DEFINITIONS, TO PROVIDE
5 FOR A RESPONSIBLE ENTITY, TO ESTABLISH PROVISIONS RELATING TO A DATA
6 INVENTORY AND DICTIONARY OR INDEX, TO ESTABLISH PROVISIONS RELATING
7 TO CERTAIN POLICIES AND PROCEDURES, TO ESTABLISH PROVISIONS RELATING
8 TO THE STATE BOARD OF EDUCATION AND THE STATE DEPARTMENT OF EDUCATION
9 ENSURING THAT CERTAIN VENDORS SHALL COMPLY WITH THE LAW, TO PROVIDE FOR
10 A CIVIL ENFORCEMENT ACTION, TO PROVIDE FOR A COURT ACTION, TO PROVIDE
11 FOR A PENALTY, TO ESTABLISH PROVISIONS RELATING TO DATA DEEMED CONFI12 DENTIAL, TO PROVIDE FOR EXCEPTIONS, TO PROVIDE FOR A DATA SECURITY PLAN,
13 TO ESTABLISH PROVISIONS RELATING TO COMPLIANCE WITH CERTAIN POLICIES
14 AND LAWS, TO ESTABLISH PROVISIONS RELATING TO CERTAIN CONTRACTS, TO
15 ESTABLISH PROVISIONS RELATING TO NOTIFICATION TO THE GOVERNOR AND THE
16 LEGISLATURE, TO PROVIDE FOR RULES, TO ESTABLISH PROVISIONS RELATING TO
17 EXISTING COLLECTION OF STUDENT DATA, TO ESTABLISH PROVISIONS RELATING

18 TO A PARENT OR GUARDIAN REQUEST, TO PROVIDE FOR A MODEL POLICY AND TO
19 PROVIDE FOR PENALTIES; AND DECLARING AN EMERGENCY.
20 Be It Enacted by the Legislature of the State of Idaho:
21 SECTION 1. SHORT TITLE. This act shall be known as the "Student Data Ac22 cessibility. Transparency and Accountability Act of 2014 ."
23 SECTION 2. LEGISLATIVE INTENT. It is the intent of the Legislature to
24 help ensure that student information is safeguarded and that privacy is hon25 ored, respected and protected. The Legislature also acknowledges that stu26 dent information is a vital resource for teachers and school staff in plan27 ning responsive education programs and services, scheduling students into
28 appropriate classes and completing reports for educational agencies. Stu29 dent information is critical in helping educators assist students in suc-

30 cessfully graduating from high school and being ready to enter the workforce
31 or postsecondary education. In emergencies, certain information should be

32 readily available to school officials to assist students and their families.
33 A limited amount of this information makes up a student's permanent record
34 or transcript. The Legislature firmly believes that while student informa-

35 tion is important for educational purposes, it is also critically important
36 to ensure that student information is protected, safeguarded and kept pri37 vate and used only by appropriate educational authorities and then, only to
38 serve the best interests of the student. To that end, this act will help en39 sure that student information is protected and expectations of privacy are
40 honored.
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1 SECTION 3. That Chapter 1, Title 33, Idaho Code, be, and the same is
2 hereby amended by the addition thereto of a NEW SECTION, to be known and des3 ignated as Section 33-133, Idaho Code, and to read as follows:

4 33-133. DEFINITIONS — STUDENT DATA -- USE AND LIMITATIONS — PENAL5 TIES. (1) As used in this act, the following terms shall have the following
6 meanings:
7 (a) "Agency" means each state board, commission, department, office or
8 institution, educational or otherwise, of the state of Idaho. State

9 agency shall also mean any city, county, district or other political
10 subdivision of the state.

11 (b) "Aggregate data" means data collected and/or reported at the group,
12 cohort or institutional level. Aggregate data shall not include per-

13 sonally identifiable information. The minimum number of students shall
14 be determined by the state board of education.
15 (c) "Board" means the state board of education.
16 (d) "Data system" means the state's elementary, secondary and postsec17 ondary longitudinal data systems .
18 (e) "Department" means the state department of education.
19 (f) "District" or "school district" means an Idaho public school dis-

20 trict and shall also include Idaho public charter schools.
21 (g) "Parent" means parent, parents, legal guardian or legal guardians .

22 (h) "Personally identifiable data," "personally identifiable student
23 data" or "personally identifiable information" includes, but is not
24 limited to: the student's name; the name of the student's parent or

25 other family members; the address of the student or student's family;
26 a personal identifier, such as the student's social security number,

27 student education unique identification number or biometric record;
28 other indirect identifiers, such as the student's date of birth/ place
29 of birth and mother's maiden name; and other information that, alone

30 or in combination, is linked or linkable to a specific student that
31 would allow a reasonable person in the school community, who does not
32 have personal knowledge of the relevant circumstances, to identify the
33 student with reasonable certainty or information requested by a person

34 who the educational agency or institution reasonably believes knows the
35 identity of the student to whom the education record relates.
36 (i) "Provisional student data" means new student data proposed for in37 clusion in the data system.

38 (j ) "Student data" means data collected and/or reported at the individ39 ual student level included in a student's educational record.
40 (i) "Student data" includes: (1) state and national assess41 ment results, including information on untested public school
42 students; (2) course taking and completion, credits earned and

43 other transcript information; (3) course grades and grade point
44 average; (4) date of birth, grade level and expected graduation
45 date/graduation cohort; (5) degree, diploma, credential attain46 ment and other school exit information such as general educational

47 development and drop-out data; (6) attendance and mobility; (7)
48 data required to calculate the federal four (4) year adjusted
49 secondary cohort graduation rate, including sufficient exit
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1
2
3
4
5
6

information; (8) discipline reports limited to objective information sufficient to produce the federal annual incident reports,
children with disabilities disciplinary reports and discipline
reports including students involved with firearms; (9) remediation; (10) special education data; (11) demographic data and
program participation information; and (12) files, documents,

7 images or data containing a student's educational record that are
8 stored in or transmitted through a cloud computing service.

9 (ii) A student's educational record shall not include: (1) juve10 nile delinquency records and criminal records unless required in

11
12
13
14

paragraph (k) of this subsection; (2) medical and health records;
(3) student social security number; (4) student biometric information; (5) gun ownership records; (6) sexual orientation; (7) religious affiliation; (8) except for special needs and exceptional

15 students, any data collected pursuant to a statewide assessment
16 via affective computing, including analysis of facial expres17 sions, EEG brain wave patterns, skin conductance, galvanic skin
18 response, heart rate variability, pulse, blood volume, posture
19 and eye tracking, any data that measures psychological resources,

20 mind sets, effortful control, attributes, dispositions, social
21 skills, attitudes or intrapersonal resources.
22 (k) "Student educational record" means all information directly re-

23 lated to a student and recorded and kept in the data system as that term
24 is defined in this section. Provided however, that the following shall
25 not be kept as part of a student's permanent educational record: daily
26 assignments, homework, reports, chapter tests or similar assessments
27 or other schoolwork that may be considered daily or weekly work. A
28 student educational record may include information considered to be

29 personally identifiable.
30 (1) "Student education unique identification number" means the unique

31 student identifier assigned by the state to each student that shall not
32 be or include the social security number of a student in whole or in
33 part.
34 (m) "Violation" means an act contrary to the provisions of this section

35 that materially compromises the security, confidentiality or integrity
36 of personally identifiable data of one (1) or more students and that re37 suits in the unauthorized release or disclosure of such data.

38 (2) Unless otherwise provided for in this act, the executive office of
39 the state board of education shall be the entity responsible for implement40 ing the provisions of this act. All decisions relating to the collection and
41 safeguarding of student data shall be the responsibility of the executive
42 office of the state board of education.
43 (3) The state board of education shall:
44 (a) Create, publish and make publicly available a data inventory and
45 dictionary or index of data elements with definitions of individual
46 student data fields currently in the student data system including:
47 (i) Any individual student data required to be reported by state
48 and federal education mandates;
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1 (ii) Any individual student data that has been proposed for inclu2 sion in the student data system with a statement regarding the pur3 pose or reason for the proposed collection; and

4 (iii) Any individual student data collected or maintained with no
5 current purpose or reason.
6 No less frequently than annually, the state board of education shall up-

7 date the data inventory and index of data elements provided for in this
8 subsection.

9 (b) Develop, publish and make publicly available policies and proce10 dures to comply with the federal family educational rights and privacy
11 act (FERPA) and other relevant privacy laws and policies including, but
12 not limited to the following:
13 (i) Access to student data in the student data system shall be re14 strictedto: (1) the authorized staff of the state board of educa15 tion and the state department of education and the board's and the
16 department's vendors who require such access to perform their as-

17 signed duties; (2) the district and the district's private vendors
18 who require access to perform their assigned duties and public
19 postsecondary staff who require such access to perform their as-

20 signed duties; (3) students and their parents or legal guardians;
21 and (4) the authorized staff of other state agencies in this state
22 as required by law and/or defined by interagency data-sharing
23 agreements. All such data-sharing agreements shall be summarized

24 in a report compiled by the state board of education and submitted
25 no later than January 15 of each year to the senate education com26 mittee and the house of representatives education committee;

27 (ii) Provide that public reports or responses to record requests
28 shall include aggregate data only as that term is defined in sub29 section (1) of this section;
30 (iii) Develop criteria for the approval of research and data re31 quests from state and local agencies, the state legislature,

32 researchers and the public: (1) unless otherwise approved by the
33 state board of education, student data maintained shall remain

34 confidential; (2) unless otherwise approved by the state board of
35 education, released student data in response to research and data

36 requests may include only aggregate data; and (3) any approval of
37 the board to release personally identifiable student data shall
38 be subject to legislative approval prior to the release of such
39 information;

40 (iv) Ensure that any contract entered into by the state board of
41 education or the state department of education includes provi-

42 sions requiring and governing data destruction dates and specific
43 restrictions on the use of data;

44
45
46
47

(v) Provide for notification to students and parents regarding
their rights under federal and state law; and
(vi) Ensure that all school districts, primary schools, secondary
schools and other similar institutions entering into contracts

48 that govern databases, online services, assessments, special
49 education or instructional supports with private vendors shall
50 include in each such contract a provision that private vendors
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1 are permitted to use aggregated data; or an individual student's
2 data for secondary uses, but only if the vendor discloses in clear
3 detail the secondary uses and receives written permission from the
4 student's parent or legal guardian. The contract shall also in-

5 elude either of the following: (1) a prohibition on any secondary
6 uses of student data by the private vendor including, but not
7 limited to, sales, marketing or advertising, but permitting the
8 private vendor to process or monitor such data solely to provide

9 and maintain the integrity of the service; or (2) a requirement
10 that the private vendor disclose in detail any secondary uses of
11 student data including, but not limited to, sales, marketing or
12 advertising, and the board shall obtain express parental consent
13 for those secondary uses prior to deployment of the private ven14 dor's services under the contract.

15 The state board of education and the state department of education shall
16 ensure that any and all private vendors employed or otherwise engaged

17 by the board or the department shall comply with the provisions of this
18 section. Any person determined, in either a civil enforcement action

19
20
21
22

initiated by the board or initiated by the department or in a court action initiated by an injured party, to have violated a provision of this
section or any rule promulgated pursuant to this section shall be liable
for a civil penalty not to exceed fifty thousand dollars ($50,000) per

23 violation. In the case of an unauthorized release of student data, the
24 state board of education or the state department of education shall no-

25 tify the parent or student of the unauthorized release of student data
26 that includes personally identifiable information in a manner consis27 tent with the provisions of section 28-51-105, Idaho Code.

28 (c) Unless otherwise approved by the state board of education, any data
29 deemed confidential pursuant to this act shall not be transferred to any
30 federal, state or local agency or other organization or entity outside

31 of the state of Idaho, with the following exceptions:
32 (i) A student transfers out of state or a school or district seeks
33 help with locating an out-of-state transfer;
34 (ii) A student leaves the state to attend an out-of-state institu-

35 tion of higher education or training program;
36 (iii) A student voluntarily participates in a program for which
37 such a data transfer is a condition or requirement of participa-

38 tion;
39 (iv) The state board of education or the state department of ed40 ucation may share such data with a vendor to the extent it is nec41 essary as part of a contract that governs databases, online ser42 vices, assessments, special education or instructional supports
43 with a vendor;

44 (v) Pursuant to a written agreement between the two (2) school
45 districts, where a student transfers from an Idaho district abut-

46 ting upon another state to the nearest appropriate district in
47 such neighboring state in accordance with the provisions of see-

48 tion 33-1403, Idaho Code; or
49 (vi) A student is classified as "migrant" for reporting purposes
50 as required by the federal government in order to assure link-
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1 age between the various states of migrant students educational
2

records;

3 (d) Develop a detailed data security plan that includes :
4 (i) Guidelines for authorizing access to the student data system
5 and to individual student data including guidelines for authenti6 cation of authorized access;

7 (ii) Guidelines relating to administrative safeguards providing
8 for the security of electronic and physical data; such guidelines
9 should include provisions relating to data encryption as well as
10 staff training to better ensure the safety and security of data;
11 (iii) Privacy compliance standards;
12 (iv) Privacy and security audits;
13 (v) Breach planning, notification and procedures; and
14 (vi) Data retention and disposition policies;
1S (e) Ensure routine and ongoing compliance with FERPA, other relevant
16 privacy laws and policies, and the privacy and security policies and
17 procedures developed under the authority of this act, including the
18 performance of compliance audits;
19 (f) Ensure that any contracts that govern databases, online services,
20 assessments or instructional supports that include student data and are
21 outsourced to private vendors, include express provisions that safe22 guard privacy and security, contain the restrictions on secondary uses

23 of student data described in subsection (3)(b)(vi) of this section,
24 provides for data destruction, including a time frame for data destruc-

25 tion, and includes penalties for noncompliance with this paragraph; and
26 (g) Notify the governor and the legislature annually of the following:
27 (i) New student data proposed for inclusion in the state student
28 data system: (1) any new student data collection proposed by the
29 state board of education becomes a provisional requirement to al-

30 low districts and their local data system vendors the opportunity
31 to meet the new requirement; and (2) the state board of educa32 tion must submit any new provisional student data collection to

33 the governor and the legislature for their approval within one (1)
34 year in order to make the new student data a permanent requirement
35 through the administrative rules process. Any provisional stu-

36 dent data collection not approved by the governor and the legisla37 ture by the end of the next legislative session expires and must be
38 deleted and no longer collected;
39 (ii) Changes to existing data collections required for any rea40 son, including changes to federal reporting requirements made by
41 theU.S. department of education;

42 (iii) An explanation of any exceptions granted by the state
43 board of education in the past year regarding the release or
44 out-of-state transfer of student data;

45 (iv) The results of any and all privacy compliance and security
46 audits completed in the past year. Notifications regarding pri47 vacy compliance and security audits shall not include any informa48 tion that would pose a security threat to the state or local stu49 dent information systems or to the secure transmission of data be-

50 tween state and local systems by exposing vulnerabilities; and
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1 (v) Data collected specific to a grant program where such data is
2 not otherwise included in student data.

3 (4) The state board of education shall adopt rules to implement the pro4 visions of this act.

5 (5) Upon the effective date of this act, any existing collection of stu6 dent data in the data system shall not be considered a new student data col7 lection in accordance with this section.

8 (6) Unless otherwise prohibited by law or court order, school districts
9 must provide parents or guardians with copies of all of their child's educa10 tional records, upon request, if such child has not attained the age of eigh-

11 teen (18) years.
12 (7) The state board of education shall develop a model policy for school
13 districts and public charter schools that will govern data collection, ac14 cess, security and use of such data. The model policy shall be consistent
15 with the provisions of this act. In order to assure that student educa16 tional information is treated safely and securely and in a consistent manner

17 throughout the state, each district and public charter school shall adopt
18 and implement the model policy. The state department of education shall
19 provide outreach and training to the districts and public charter schools
20 to help implement the policy. A current copy of such policy shall be posted
21 to the school district's website. Any district or public charter school
22 that fails to adopt, implement and post the policy where any inappropriate
23 release of data occurs shall be liable for a civil penalty not to exceed fifty
24 thousand dollars ($50,000). Such civil penalty may be imposed per viola25 tion. The method of recovery of the penalty shall be by a civil enforcement
26 action brought by the state board of education, with the assistance of the
27 office of the state attorney general, in the district court in and for the
28 county where the violation occurred. All civil penalties collected under

29 this section shall be paid into the general fund of the state.
30 SECTION 4. An emergency existing therefor, which emergency is hereby
31 declared to exist, this act shall be in full force and effect on and after its
32 passage and approval.
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STATEMENT OF PURPOSE
RS22940
Protection of student information is a paramount duty of the State of Idaho and its local school
districts. This must be balanced with the need for information to inform education decision making.
This legislation provides definitions, sets forth the procedure for sharing information, sets forth the
procedure for changing data collected, and requires reporting to the legislature. It mandates that
the Office of the State Board of Education develop model policy for districts and requires districts
to develop their own data security policy.

FISCAL NOTE
A 0.5 FTE Project Coordinator would be needed, with the fully burdened personnel costs at
approximately $40,000 (includes state benefits package) and an estimated $3,000 for office space
and equipment.

Contact:
Senator John W. Goedde

(208) 332-1321
Statement of Purpose / Fiscal Note S1372
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-second Legislature Second Regular Session - 2014
Legislative Co-sponsors

RS22940
Senator John Goedde Representative Lance Glow
Representative Wendy Herman

S 1372
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Engrossment 1 - This is known as the engrossed bill that incorporates adopted amendments. The

highest numbered engrossment is the final version that was considered for adoption.
Statement of Purpose / Fiscal Note
Legislative Co-sponsors

S1372aa by JUDICIARY AND RULES COMMITTEE
EDUCATION - Adds to existing law to provide definitions, to provide for a responsible entity, to
establish provisions relating to a data inventory and dictionary or index, to establish provisions
relating to certain policies and procedures, to establish provisions relating to the State Board of
Education and the State Department of Education ensuring that certain vendors shall comply with
the law, to provide for a civil enforcement action, to provide for a court action, to provide for a
penalty, to establish provisions relating to data deemed confidential, to provide for exceptions and
to provide for a data security plan,

02/27 Introduced; read first time; referred to JR for Printing
02/28 Reported Printed; referred to Education
03/06 Reported out of committee; to 14th Order for amendment
03/10 Placed in the Committee of the Whole
Reported out without recommendation, as amended
Amendments ordered printed; referred for engrossment

Amendments reported printed
Reported engrossed, filed for first reading, as amended
Read first time as amended, filed for Second Reading
03/11 Read second time as amended, filed for Third reading

EXHIBIT C
https://legislature.idaho.gov/sessioninfo/2014/legislation/S1372/ 1/2

4/28/2020

SENATE BILL 1372 - Idaho State Legislature

Rules Suspended (2/3 Vote - Read in full as required) - PASSED - 35-0-0
AYES - Bair, Bayer, Back, Brackett, Buckner-Webb, Cameron, Davis, Fulcher,
Goedde, Guthrie, Hagedorn, Heider, Hill, Johnson, Keough, Lacey, Lakey, Lodge,
Martin, McKenzie, Mortimer, Nonini, Nuxoll, Patrick, Pearce, Rice, Schmidt,

Siddoway, Stennett, Thayn, Tippets, Vick, Ward-Engelking, Werk, Winder
NAYS - None
Absent and excused - None
Floor Sponsor - Goedde
Title apvd - to House

03/12 Received from the Senate, Filed for First Reading
Read First Time, Referred to Education
03/14 Reported out of Committee with Do Pass Recommendation, Filed for Second Reading
03/17 Read second time; Filed for Third Reading
Rules Suspended: Ayes 68 Nays 0 Abs/Excd 2, read three times - PASSED - 68-0-2
AYES - Agidius, Anderson(Ol), Anderson(31), Anderst, Andrus, Barbieri, Barrett,
Bateman, Batt, Bell, Bolz, Boyle, Burgoyne, Chew, Glow, Collins, Crane, Dayley,
DeMordaunt, Denney, Erpelding, Eskridge, Gannon, Gestrin, Gibbs, Hancey, Harris,
Hartgen, Henderson, Hixon, Holtzclaw, Horman, Kauffman, King, Kloc, Loertscher,
Luker, Malek, McDonald, McMillan, Meline, Mendive, Miller, Monks, Morse, Moyle,
Packer, Palmer, Pence, Perry, Raybould, Ringo, Romrell, Rubel, Rusche, Shepherd,

Sims, Smith, Stevenson, Trujillo, VanOrden, Vander Woude, Wills, Wood(27),
Wood(35), Woodings, Youngblood, Mr. Speaker
NAYS - None
Absent - Nielsen, Thompson
Floor Sponsor - Horman

Title apvd - to Senate
03/18 Returned From House Passed; referred to enrolling
Reported enrolled; signed by President; to House for signature of Speaker
03/19 Received from Senate; Signed by Speaker; Returned to Senate
Reported signed by the Speaker & ordered delivered to Governor
03/20 Reported delivered to Governor at 8:50 a.m. on 03/20/14
03/26 Signed by Governor on 03/26/14
Session Law Chapter 281

Effective: 03/26/2014

EXHIBIT C
https://legislature.idaho.gov/sessioninfo/2014/legislation/S1372/

2/2

g

lllfi.sj:l'll;
&31il^i1t§i

<u .13 c-i "-0 •'Fi

'.J (3 §

w";
-a
i? fc-.
•R B S
'° id o 03i .2 -5 -^ S'S

Ills I0 ?si^

t5 jill & "^ ^.
~o SllJ rt 8 sfd's g

"S s^l."rt

t-i <D c3 ?^ T^

M^. ^I'i.^JJ's

1<S^

§'8 g

)

ff.U'O4

&aF§'

rd'73 >-^

;-=•

,-ti Q m
<T3
C< "". K

<y ?f o '1

<<~1 "5 S d>
a

•i£i"'y ,s

m.rg %

V.

i-s.c3rg'5.^'@.l''t31
^•^..g-^'g^-]

s-g^"jrg"i3.

'V -0

?.t. g^lill.sli

•~^ .".i R e3 ' ^ 0

@ S-,

^°(^ II.J3.wit

II

p- ^y .*.

^lllll it

I

Ba fcu'-13 ^B

js>

i.i^
1^11 Ill

Q a +* h H
0
CM

0 m f-c!

^

.§:§lail^i

3-^

co 5

§ -y
2 •&'
^WS.

Tfis l^§'?9":i';a^ iS
,-d'd S <->

Is'fl S1't

a> ->->

?;

;3 l-C)

4->

S, w (Q

Em •*-'

0)

ci

m

s

.0

•s

<s&

tU "

W.Si'S

sa-WS

5 -ff'S

s^'^^'s

iss&

'^a &,c?i ^ ja, hoj^ r-il-Eeffi

9-.-4

43 rrt rtl *

1i

iS^PK

•3 Stfi §:i-glSS^i^s'ss
y3'yt»<tt 1=^

&S ^"« Prsm'^'? <»^

l^ilg:l]I^alp^. fc
IUS!JISUiSJ

!"6cS"^|T^3 s a

f^-g

tiinyiN&Ei

i^i!1il!PIj

^ ^ §^ S^.'ili'li'l

t8il!^MlSitftK

sllglillHH
^l^lligtJI

<u

"S'^9~isSSSi81

E^A ^K Sea S

(0 6 Q ^ 8 i m'3,§ &rH^);3'"EI §

PJIIIt^il

ST Q 5 .-a
in d R '<ri

^ §m'

^

•I §
)'

.5
"si

<o '0??S;-.SiiS

f-i . CQ y~< ?~t . c-J <4-3 ^ {-l-i Q^ '^.'\1^:',:\^-./'v^^'::y]^^{:ll''^^.G^%^

P-» <"? 0 0 '

PfS,
(U
1^ s<&°li ^'11^^
g ^.91
'S'd's's
8^0 <ulh^!^:11BII'2 brirj3

cd

a
3i"^§ia^§ ^
i(tiisH3i
g 3 g,|j
^it"
Hi
1^1
J^1^° llllll
^i^l^
sJsi'S

S t^ri
°^'s
_" a to

Hi!Ill'

^Pj

Bow

<u

^

'«<A

I^

1-~S

I

0
0 ^
^^
&Q
0
s §
g

I

<^~s>

s-

^

'+^

KS

t0

^;§

(S>

s Q

e
Q

*<Si>

°a

h*-^;

r-S
'-0

s

H^>
Cr

<u

Q

•t^

"•to

^s x5
"5 tyi

(^

1^-

P Ft 0
d =3 ^ CO<o„.x)'b^
-3 rd
w '.•*-'
P<S •<5 °. u
pS^^f" p<5+s
<S t-i
w •'CI"L t^v. ®

<^

^

^

R
0

.1-5%^ 8^^"^

^M^'^t
iitjililil

h

>
N
H

^

^
0

^
s

^

EXHIBIT D

>0

CT
^.s

ri

5J3 3- "-'3 ®

P S'rr-l •f.m'S.

.,l,^d,cTt4 a3 ri^rd
"EI'&.-a ° ,S 3

fj -*-'

w^. 3 ^

Sl'5S'tj_°"uis5^;'SN^'"S";c'n

!3 .0

,g a
^'§ S^'&§8'5.|'dS
"h&iM'

rt3

£vd 'i
c

vs

<D €>

S -&>-S h '3 wg '§ ^ A ^ -g | S 'a'

xr>

i^

•^i€Jt
^M^s0
§^

m S i£ &
jS

a

se-i

uq .

d? J-<
s^iS'5'3 ^ S Sfi
F"-§

i-s

-e.P! S-d

Q>

'~~1 •

y o
53 ^

^ *£^

d

>":<q..':*j'.,,d>-j..-. t'j

'<? d >r-<.<-'9?itaSS^?i<.X'-BEi''''S8W

af'
s^,

^yi
.°''-5S^i3S9^

1i a 'UW3 *•£?.;'§ »2<-S!t§;
o m ff^ff "a'W'ng^ri'S
; &< -o£^;;;:.%''^B3:>i
& '& § p-l'®'

^-t ,0 '5 1f~"i

S & S3 ." y +» ^'-H;

o "t™1 ••ty'; i-3 yi!

g||co^l-i;m§
|ll||i||5
g-1^
lj^<g 5^ g'lg'
|l|iii|^|^|-j|j
§'^l§tm

6''? S

0 ^» ^ _,i^ --t~l OT

<- o.'f

(0

ia-lS 'Gr3
<y o

f-i ^d

0

ci a

+3 tu

5 —i " .f?

d h •"
6 <S a>

<D

Ct

<u

c3 Tl

,® ® ® ri3°

•?. .^-

0

f-i

•<r>;

'a&

<B Ct >®

vs

.,0

.d : s3.

's H r3 '3 o'-^ n ;SP ^

F3 ^.S 0^

0 s3 a S3 0

5 £1r"

P^m ^~bP?3 8 a? S -S
0 ^•^g4g^-.a
m

rt-E

S
^ty^'@^
o •3 "5'g ^

." e bo
^ t^S,
w " ^

ffl

u

m ri. o

<U 'li

CD

w ? -g'3d 0 Q <"

•6

0
S-js^a^
b cQ m
m•*-' ~3 '<3 a; <0 ;
rt.

a

CW ri
8-S 9 JS'S-

cS
CO TJ

o"g
15 •§-^

•sS°^§~>>^

^-50

; ft ~^'..'. ro •'c5
m~cwc^ d

pl w~0 0 o3

<0

;®ms

i ;=! P-i-u

'« n ul

:.'g y^d'o'rt^ s'o

•S SS -d (>, a? r-i, ri •" A rd

"^ f3E:i.&
&siiI i-1?
§ I'T &'"giy
CQ<!^,'®
S ?; K VS
00"

m

C4-(

-0""^
£S 0 V^^-S^

8i
fl^lhrfS 13.^^
JI'§SJs^

c3ac3rc!B^-z,2 ,.,v< ri .-S •£>'" d,

K, ° 2 +? 'Zra"" •C9-SS "'^'^S^S'S

i'2i'a^WJ:!i;-Ji
|)^|j^1^s^|.s^.j F|g
illlljl^l<§'lls'll
Srs< S s ^'§S:§rdr3'8's-§^racy^

s *-"^ °

,3 !3

^ t^ '4,3
(*., a> • • o

'd -^' K "' <D
U r0 io c<-i f-i

y 0 4-T W S
.
0 .+-»

d

^•5 S^Xs

•&S

(U
8
§<!•§

IS 0

.lliil;11-'Ii.gslliy
^•1 ^.§
^B-^s'b'Si^K
g S 5 g'
K Is.sLS
.p^llSIJ.I
M
w
ill ^' i^-N-b^
m.

£i.
i? d
tf
t--. g .^ g o
fc flrT? u 0 b

.5 '" d '". o

°^,

3
•o

»r-l ^5.'

g^-rf §.0 <„

ITS!'dr-1 S a

-5 N-g g'^is

U rri "o Bi

H <o S"5!'S

iiiSS8SSBaSi

u'."sa^

«g-^

^i 5 i^i '^

co

•a <o -Q

ttf:

^:®--6i

I ^ I?

^a pj SOA'.^
S"5.5 d,

•-S

fi E E? -S ffi ''§>' S ,S **o P.-3

gs.>js

'§^£ts
^ts

lllliiillijtl^'
!1
II
^s III

d ;i?.nj
§ £tsty'" s

3 tn nd «j ;3 .S '0

^r". a? :2 ^ £".'s t8

S g ""rd.S y a.?'

ii^il^lf
!?t!it
^iyp£|gll-llll.ii^ t
}d
:|tS
111^1:1

Sil.allS
^if.g

a>

^y.ii ^s^ii^i'msssi
^

tt-i FQ

^
t-i'l j^^ s if i

^j:g?|||<i^|t|

a
03

(U

js'ws,'i:vs9sls!ism
^d''$^1% •^

'aS3.1.gagi»@gg(ggg

•"-'.S'-mSSSSiSBSSiiS

iNl^l^iJ^M&l.p'I.I.IMi
^^•§•5. -SS 8W
a
l^^a-S'^aa^^E^ 1'lil M -S 8g

<0
53 .ITS'
o^&3
t-i _d .w m
0 cs
bpn
S '^J. b'a §
.il&l'g-S.ag
T3 S '!=>' >- S §.S feb §'

..i'P-i'"s3S9SStS&

jl'ls'S Ig'cSl^'3
11-3C^
m piling
;jJRilir8111i s'gTs.^a
1^^§^1
r^§^N'
?!lcsijl
^ §'i § S
w^^-^^S^
m.Ul^i g": 11
^ liit'iliSill
II l?^ 115 ^
I'3
p^
§4
li^ -il^^ 1.^ l(rt§
ti?3,3^j§^^^
^^,11§^^'B
ii §"§ ^
•§ ^ § Srd o §1 ll^llli§i ^ §S311 11 .F ^ 8:^i
3^'?,^
^1^18 3 "; 1 ^ij-l<s:i!|i
g5
i^ g^
g"g ^1 ii^l§lil^l5 "§'^S8B§B
^

SSiilgllYl.s88SS^^Cg g^.

5 6CH
S o
s-§

Ie
0

fy

I

Pl^l^
^-^.^.K
iij!iPrililil!HI?
sl^ii

c3 d co^ V- ,. £ (i> ri
«3 £ 3. 5-?3 o E^.K h

^Q^£iS^S^6&

EXHIBIT D

TI-SHHITOUIAh HI)IIMK.INTI<;N'1)HN-T.

TiL I.H. Cfi. 11.

^ fi;iu.-ri;)l
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atT..AT'TllSB II.:

o^l£. f3 j l^'/

rlnl.iHHlonli ill' I'rl'llr.

|i;i0. '.I'tOTtlinrlnl Kuin'
TnnljiTi«l;lon,
|!;S1. Buini|'tnln)in)niil. I'uhllu llinljrnnl'lnHi
i.tHlhm nl',

RKC, 630.

Tox'ril.oriut Sir
lei.'.iiitcmldnt

Publir I'llBtl'UO-

Uou

Term uf ollloe

Boui'l.

|;rucl,jon nliil.l

e!

a

Tii;ni.'n'i»h'iA]. Hi)rn;K,iN'ri';Ni>ii;NT.

Hl.'K.'l'.ION

9>,

aj

]}

ft

I Hl'il"l'll>!|
li;!", li;li'iinl. ')>' iirfi,

l|;»;i, l{"|irMllu,'!>'l»i.HHn.

A

lpilrinl,'',iuh'n
01 pllt'li(; I)),.
Tnrril,oriii.l
|)c n,|)|H)itilii'(l
si/ppoitilipd I))' 1.In' (jnvfl'nor, l»y »,y
s.ni(|
smdi,yjj;j
wifc),

ttio ;i(lvi(-<' n.iul cntiHcnd ol'l.tic 1j<^'iHl;iUv^ OoiiDcjl, ;i,i)(| ^|,^j]
eiiior upon the (luiinn o't' liiH oflicc on or hnlm'o UK; yiirijc;),],
day ii.l'ior liin ;i,|»|)i>i]i.i.tncnt ;i,u(l ('.()ir(it'i)i;i,l.i(»Ti, ;i,iid K|);)|| |t()|(
office for' l.lio lonn ol' ivvo .yil;i'r« <in(l linUI lnKKnccftHHoi.jg
appoiniod .'iml (|H;i.lifi(l(l, ;<.IK:I •-!li'i'lt <'x''<',i.itc ;i, ))(»IK| j)) ijj,!
pwui.l KTIJII ol' ono Uionsa.ini (1oy(,i,rH to he Ai»]»rove(1 1jy i,|n,

0

tj
n

ti

e
1

(governor olf tlio Tf:rril;ory, ('oiKliUorK'il upon UK* faitliful
di.St'liarg'e of hw oflio.i;:!,! (lntm,s. i-5;i.i(l Hti|)(lr!nte'n(1(-;nt >slmj)

receive for Buch clutn.'H llie ^uin oi' 'fcwe.lvo .I)H]K] red dollars
per amium, to bo paid quarterly in the sii-ine manner us

Duties of.

other salaries of Territorial officers arc paid.
SEC. 631, It iy the duty of the iSupermtendent of Public
Instruction:
Fi/rst. To supermtend tile public yoliools i"u the Territory:

Sec.ond, To report to the Govern or on or before the first
day of December prece.diug' each reg-ula.r yesi-dou of the Leg-

islature the conditiou of the public, .scliools:
Third. To accompany his report with tabular statements,
showing- the number of school cliildren in the Territory, the
numtjerattendiug' public schools and tlie average at'ten-

dance; tlie amount raised by county and district taxes, or
from other sources of revenue for school purposes, and the

amount expended in accordance with the ^provisions of this

Title:

Fourth. To present such sugg-estions as he may deem
necessary in rela.tion to the construction of school "houses,

the iraprpyement and manag'ement of the public gchpols, to
the yiaJification of teaclie.rs, the ways and means for raisi3ftg i'unds for the support of public schools, and for the pro-

i|^Mcm/pf the generaT interest of education iihrougfaoutthe
I|e%tfiBpy;'
;/g||^,,To:^repare^and have blanks printed for report
^|^|g^|^ay)|t|©68'-an^ certificates of airschool officers^

j|(||ggJ||jg^ije(:)pi©s'Qf'the General "School ZawB of this Terwhich he shall distribute, by send'

,l)rNC
,af<?resaid -t0 ^
:fcffN?a;l;aIQi.
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cnaa"-. Filed ror^ond ,,€,„„

^,y"m

""""""- ^^:!
I'H'IH

11';liH'ToriiAi-'rm^iHiu,i
'I'll" 111. <!h. Ill,

^t'^'nlli. rl^» ;in(;ln'nl,h'!i(,(> wl|,lt |n;.i

rllirjil I. 1!'-;11 !ltl
!IU p!l,|,i.(f
^| wrHm^iHHHfil I'rum liiisnHn,
llln'i\nn'l lioili
.,|; H),
^pil'iliioi1 (iNiiH It'rm <>1' uUirc, lni •lcfmml.;'nv<;rovrr,
|,

"IIM Hill.(•(.!, Ill'
risi'pi'., i'!'ri»r(|;;.
l'»'porl,;s
lib^ uHii'c, or w lil'll
li ln;»,V Itn.s'i.

^j] pnvpcrt'y. l>i >< )1< M, < 11 >i' n i n ('n i,^

nJiol.lifr |)ii'l)(^ l>pll>i>Kin^ lo
|)P('U iwcwil 1>.\\ itunlor't,|i(. ' ill'" <»1 tlit-i nlTici

ii-iust Ui^' •i l;<'l>fki.VL ol'.h.i!-i »' ,'<'(WH', {Did |l|r

oftit'O .O1'.^(' 'iyi"l'ij°l>i;ll Hrrroiiiry,
ili'.V

l"r wliirli IK
l"'!'.il.l!)C II) Ut(

'it ^^ ti^'l'^y "r K;i,i<i ll'pn-it.,rinl H(t|K.ri,,t,<>,H|^,i,

1,0

travel in tl"> <lit1'onltil. (•<»HHI,K.!.
ol' Uir'.l'crrilory'w'lip'm'^,^'
of Un.

jnoi) schooJR su'c Un^ht,. HO I'ar iiK |)()i-;sil)l(; wMwn[,^viw^n,.
tlio otlwr iluiicH of IHK oltirc (lnrii'i^ at, InnHl, l,lrr<'-(;ui7>iiMi;'i'in

tluiU;
WI-\Wl ntinP,

each yi.'ur. l"r tlie j>ur])OK(:' ol' virtif.in^ K(;li()(»lK,,c()))!.;uiUn.,.
with comit.v supi'tTnU'.iitleutK, ])(>r.|:cri,niH' i,i|,](.,s 1,0 m.liD/ii
property, co!.eciiug' i.t.iuunnis (fnc- i'vwn (•f.u'lio.'i.tcd <>Ki,;i,(c,s.
liolcliuft't'XtuninatioDs of (.•;.i))<liil.;.i,1ic.t! for Turriiorml ticiu'ln'rM.

yssiXBSsssisss.

oertificateH) (leliveriug- lcctnref-s to teuclicr'K inntitnl,<ls ii.ncl ;ul
dressing puUic asseinLliei-i on. 9n)).]ectri |.)(-)'li;);ini]ii_;- (,o llic
public achooLs; a.ndhis i.iyfeSiSf.-iiry travoling' (ixpcnKeK noi ex
ceeding' the. hiurn of five luiudretl dolliu'i-i i]) a,]iy Dnc yci.ir, 1.1ipon
his c.ertifymg the same to the Governor und Territurial Oontj'oller,shall 1)epai(lyaiclTei'i'ilH)i*i_aJSui)eniit(-.nde]i^
funds not, otlienvii-se appropriated m theTciTitpriat Treusiu'y.

and the Cuntroller is hereby authorized and directed .to diwv
pay
Ms warrant therefor and Iho Territorial Treaynrer to pay

Trnvfllng BXi»i1nsRa.

the same.
"SEC. 632. (Sec. 4.) . Nothing in the AC;£ hereby aineiuii.'(I Ult"oi;tt>( acts.
sMloDerate orbecoustrued aB a disc<.)ntinuauuei)ftlie office

':hs!Gby'cre^wi, but sucli office shall }w deemed to j^"^
^stenceand'fhesectioushereljyamencleAtolje iu full torce

Sicfetfeafc upon the passage ofthis,act^., ^ ,,,..^;,, ,,,,,,fl,,-,+

S^^L633tpu(S^^1I"'iy^-andimrt^ofa^ in conflict

'Kdlieul

£miirthel:provisianoft1iis wb are hereby^ealecl.
S? .Act Feb. 10th, 1887, in effect munecliateiy.

^ £ •"ir3.

a/^

CHAPTER III.
TBRRITORTAL TBEASUKEB.
Bac'cioN

B8X&?'

U.t-i. Same.
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