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I.

ARGUMENT

Faced with the fact that the stay order that they benefited from was improperly issued,
Petitioners attempt to obfuscate and cast blame on the State rather than accept the procedural
shortcomings of their choices. Petitioners are the author of their case: they chose the venue, the
respondent, and even to not affirmatively seek either a stay or an alternative writ. These choices
were not the State’s fault, but they do preclude the Court from issuing a stay or an alternative writ.
The procedural issues that have arisen demonstrate how unfit Petitioners’ case is for the
extraordinary exercise of this Court’s original jurisdiction. This case is an ordinary declaratory
judgment action shoehorned into an extraordinary petition for a writ. The district court, with the
tools available to it, is best suited to handle this case. Now that these procedural issues have been
brought to the Court’s attention on appropriate briefing, this Court should vacate the stay of
implementation of Senate Bill 1309 and its trailer bill (collectively “the Heartbeat Act”) issued on
April 8, 2022.
A.

The motion is procedurally proper.
The State’s Motion to Vacate Stay was timely filed. The State’s motion to vacate is

governed by Idaho Appellate Rule 32(c), which permits any motion other than a motion to dismiss
to be made “at any time.” I.A.R. 32(c). Petitioners erroneously rely upon Idaho Appellate Rule 12,
which sets a wholly inapplicable deadline for filing motions for permissive appeal. Idaho Appellate
Rule 12 simply has no applicability here because a motion to vacate a stay made to the very court
that issued the stay is not a motion for permission to appeal a ruling of a lower court. Under Idaho
Appellate Rule 32(c), which properly governs, even if this Court were to construe the motion to
vacate the stay as a motion for reconsideration (and it should not, because the State is not asking

REPLY IN SUPPORT OF RESPONDENT’S MOTION TO VACATE STAY - 2

the Court to reconsider its entry of the stay in the first place, but instead asking the Court to
terminate the stay), the motion to vacate was timely filed.
Petitioners also err in assuming that the State had an obligation to ask the Court to vacate
a stay that had not even been requested, let alone entered, in its April 4, 2022 reply brief. The
degree of prescience that Petitioners demand is breathtaking. The State’s April 4 reply brief was
filed in support of its effort to have the Court reconsider the entry of an expedited briefing schedule,
not in response to a motion or application for a stay or an alternative writ. Petitioners never even
mentioned the possibility of a stay in an original action, nor did they cite I.A.R. 13(g) in their
opposition briefing. Petitioners merely stated in their opposition to motion for reconsideration that
they “[were] not opposed” to the idea of this Court issuing an alternative writ. Opp’n to Resp’t’s
Mot. to Recons. (Recons. Opp’n) 7. But, again, they did not request one (indeed, the Court did not
issue an alternative writ at all).
Petitioners’ assertions that the motion to vacate reflects a change in position by the State
are incorrect. The State never requested or consented to this Court preventing the Heartbeat Act
from taking effect. When one reads the motion for reconsideration briefing in full, setting aside
Petitioners’ effort to pull isolated quotes out of context, the State merely pointed out alternative,
straightforward methods that could potentially remedy Petitioners’ concerns, other than expedited
briefing, to explain why expedited briefing was unnecessary. Mem. ISO Mot. to Recons. 4–5; Reply
ISO Mot. to Recons. 3. By pointing out the potential availability of an alternative writ, the State
did not request an alternative writ against itself on Petitioners’ behalf. And the State’s statement
that it would be prudent to preserve the status quo rather than require it to meet an unnecessarily
short deadline was part of its argument as to why expedited briefing was inappropriate, not a carte
blanche request for some unspecified order to be entered against it. Mem. ISO Mot. to Recons. 4.
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Thus, the State argued the existence of alternative writs and tools available to the district court in
support of the motion to reconsider: “But in any case, all duly-enacted statutes have immediate
effect upon their effective date. This fact is not sufficient justification to bypass the district court
and the tools that exist to preserve the status quo during a legal challenge.” Id. at 5 (emphasis
added).
Contrary to their efforts to recast their briefing now, Petitioners did not “ask[ ]” the Court
to enter an alternative writ in their opposition to the motion to reconsider. 1 Pet’rs’ Br. in Opp’n to
State of Idaho’s Mot. to Vacate Stay 2. Instead, they indicated that they did “not oppose” the State’s
(nonexistent) “request.” Recons. Opp’n 7. On reply, the State chose to remain focused on the
issues raised in the motion before the Court—the expedited briefing schedule and the availability
of tools at the district court level to address the perceived need for an expedited briefing schedule.
Reply ISO Mot. to Recons. This was not a concession to Petitioners’ mischaracterization about a
tangential issue that was not before the Court.
The State disagreed with the entry of the stay the moment it was entered. The Attorney
General’s Office made its opposition to the stay clear shortly after the stay was entered:
In response to the condensed timeline, the Office of the Attorney General filed a
motion asking the Supreme Court to reconsider, and laid out arguments for why
expediting such a complex case with multiple constitutional issues was not
appropriate. The state’s arguments included a discussion of other tools the courts
have to address the need for urgency in a case without a rush to judgment that could
damage the Attorney General’s ability to defend state law in the future.
In its response to the state’s motion to reconsider, Planned Parenthood
misrepresented that the state had suggested the court issue a stay. The
misrepresentation was carried over into the court’s order staying the law.

1

Petitioners do not even attempt to argue that they asked the Court to enter a stay in their briefing.
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Wasden Issues Statement in Response to False Claim over Defense of Heartbeat Law, State of
Idaho

Office

of

the

Attorney

General

(April

13,

2022),

https://www.ag.idaho.gov/newsroom/wasden-issues-statement-in-response-to-false-claim-overdefense-of-heartbeat-law/. The State waited to file the Motion to Vacate Stay in order to preserve
the resources of the parties and in the interests of judicial efficiency. By filing the motion to vacate
and opposition brief together, the State was able to incorporate arguments made in its opposition
brief into its motion to vacate. See, e.g., Mem. ISO Resp’t’s Mot. to Vacate Stay 5 (“As described
in Respondent’s opposition brief, one of the many fundamental flaws with Petitioners’ challenge
is Petitioners’ failure to identify any actual or threatened proposed act to enjoin. See Resp’t’s Opp’n
Br., Section III.A.”); id. at 9 (“The State of Idaho is not the proper respondent for the issuance of
a writ. See Resp’t’s Opp’n Br., Section III.A.4.”).
Any assertion that the State requested or consented to a stay is mistaken. The motion to
vacate is procedurally proper and timely filed.
B.

The Court lacks authority to stay implementation of a duly enacted statute.
Petitioners err in arguing that this Court could stay the implementation of the Heartbeat

Act under I.A.R. 13(g), which is only available to stay a “proposed act, a pending action or
proceeding, or the enforcement of any judgment, order or decree.” I.A.R. 13(g). The Heartbeat Act
going into effect is not an “act” at all. After the Heartbeat Act was signed into law, no person need
“act” for the Act to be effective nor was any “act” required for Idaho’s citizens to take advantage
of the Act’s cause of action. And no state actor can take any action to enforce the Act. Pet’rs’ Br.
ISO Pet., Ex. 1 at 4:30–40. For this reason, Petitioners’ argument that the Court could stay
“enforcement” of the Heartbeat Act under I.A.R. 13(g) when the only respondent before the Court
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is the State of Idaho is particularly puzzling. Pet’rs’ Br. in Opp’n to State of Idaho’s Mot. to Vacate
Stay n.2.
The time between when a bill is signed into law and its effective date is not an “act.”
Petitioners are thus correct that “the Court has no power to stay an [allegedly] unconstitutional law
once it is passed by the Legislature and signed by the governor” under I.A.R. 13(g) simply because
it exists. Pet’rs’ Br. in Opp’n to State of Idaho’s Mot. to Vacate Stay 4. There must be a proposed
or threatened action by an individual before the Court to be stayed. This limitation is consistent
with the language of I.A.R. 13(g) and with the limits on the Court’s authority to act, such as case
and controversy requirements. This Court does not insert itself into the legislative process and
“stay” proposed laws, regardless of any preliminary, advisory thoughts regarding a law’s
constitutionality it may have. This Court stays the actions of officials and the proceedings of
courts. I.A.R. 13(g) does not apply because there is simply no “act” for the Court to stay.
Petitioners attempt to argue that “act” in I.A.R. 13(g) means ‘legislation.’ Id. But this
semantic stretch is unsupported. First, I.A.R. 13(g) only allows the Court to stay “a proposed act”
(emphasis added). Petitioners’ definition of “act” would allow the Court to preliminarily render a
statute ineffective, but only when it is not actually the law and when a lawsuit is not ripe. Second,
taken to its logical conclusion, Petitioners’ definition would allow the Court to interrupt the
legislative process because “proposed act” could mean a bill at any stage between routing slip and
enacted bill before its effective date. Idaho Appellate Rule 13(g) cannot have been intended to
allow this Court to usurp the prerogative of the legislative branch and “stay” bills that are not even
laws yet, even before lawsuits challenging those bills would be ripe.
Petitioners argue in the alternative that the stay was authorized under Idaho Appellate Rule
5(d), asserting that the Rule “allows the Court to ‘direct the respondent . . . to refrain from acting,
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as directed in the writ, pending hearing and upon such conditions as the Court may impose.’” Id.
But, again, the Rule’s language indicates that a direction to refrain from acting, “as directed in the
writ,” is a mandatory component of a writ issued by the Court. An alternative writ of prohibition
must state generally the allegation against the party to whom it is directed, and
command such party to desist or refrain from further proceedings in the action or
matter specified therein until the further order of the court from which it is issued,
or to show cause before such court, at a specified time and place, why such party
should not be absolutely restrained from any further proceedings in such action or
matter.
Idaho Code § 7–403. This Court’s order did none of these things. Further, contrary to Petitioners’
contention, Petitioners never applied for an alternative writ, although that is a prerequisite for an
alternative writ. 2 See Idaho Code §§ 7–404, 7–305 (providing that alternative writ is allowed when
an ex parte application to the court is made). Petitioners’ distaste for separate applications for an
alternative writ and a peremptory writ cannot overcome the fact that they require separate filings.
Idaho Code § 7-403 (“The writs must be either alternative or peremptory.”) (emphasis added).
Moreover, Petitioners omit from their quotation language from Rule 5(d) providing that a direction
to refrain from acting can only be issued by “[a] majority of the entire Court.” I.A.R. 5(d). Here,
the order granting reconsideration and issuing the stay was only issued by the Chief Justice and
does not indicate that it was joined by the majority of the Court. I.A.R. 5(d) does not support the
stay issued.
Petitioners rely on Blackwell Lumber Co. v. Empire Mill Co., 29 Idaho 236, 158 P. 792,
793 (1916), for the proposition that this Court has the authority to “stay” the Heartbeat Act under
its constitutional authority to issue writs necessary to carry out its original jurisdiction. Pet’rs’ Br.
in Opp’n to State of Idaho’s Mot. to Vacate Stay 5–6. But Blackwell Lumber does not stand for

2

In any case, the Court did not issue an alternative writ; it issued a “stay” under I.A.R. 13(g).
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this proposition, and neither do the constitutional provisions it relies upon. Blackwell Lumber was
about whether the Supreme Court should issue an order staying proceedings during the pendency
of an appeal. 29 Idaho 236, 158 P. at 793. The constitutional provisions the Court cited to support
the issuance of the order support the Court’s authority to issue “all writs necessary or proper to the
complete exercise of its appellate jurisdiction.” Id. (quoting Idaho Const. art. V, § 13) (emphasis
added). That rationale has no applicability here.
Neither I.A.R. 13(g), nor I.A.R. 5(d), nor case law support the “stay[ ]” of
“implementation” that the Court issued. Order Granting Mot. to Recons. 2. The Court lacks
authority to “stay” an entire statute, and the stay should be vacated.
C.

The constitutional separation of powers compels vacating the stay.
This Court is not like the Legislature or the Governor; it cannot repeal or veto a law.

Instead, this Court decides cases and controversies. 3 As part of its role in deciding cases and
controversies, it has the limited power to restrain the actions of a particular actor when those
actions would result in constitutional harm to the plaintiff.
Petitioners incorrectly assert that it is “standard Idaho practice” for this Court to issue a
stay in “pre-enforcement challenges to [allegedly] unconstitutional laws.” Pet’rs’ Br. in Opp’n to
State of Idaho’s Mot. to Vacate Stay 6. They cite Van Valkenburgh v. Citizens for Term Limits and
Coeur D’Alene Turf Club, Inc. v. Cogswell for this proposition. Id. But these cases each involved
respondents whose actions the Court was able to order: the Secretary of State in Van Valkenburgh,

3

The State cited Winsness v. Yocom, 433 F.3d 727, 728 (10th Cir. 2006), in its Memorandum in
support of Respondent’s Motion to Vacate Stay for the purpose of illustrating this point, that the
function of courts is to decide cases and controversies, and not to take legislative actions, such as
“staying” a statute outside a case or controversy or “purg[ing laws] from the statute books.”
Petitioners’ argument related to Winsness misunderstands the proposition for which the State cited
the case.
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and a specific judge in Coeur D’Alene Turf Club. Van Valkenburgh, 135 Idaho 121, 123, 15 P.3d
1129, 1131 (2000) (“This is a petition for a writ of prohibition and application for a declaratory
judgment seeking to prevent the Secretary of State from taking any action pursuant to I.C. § 34–
970B . . . “); Coeur D'Alene Turf Club, Inc., 93 Idaho 324, 325, 461 P.2d 107, 108 (1969)
(explaining that petition sought a writ against “Darwin D. Cogswell, Judge of the District Court of
the First Judicial District, State of Idaho, in and for the County of Kootenai” to prevent further
judicial proceedings pending the appeal). Here, in contrast, the Court’s stay purports to enjoin the
conduct of every Idaho citizen, as “implementation” of the law requires citizens to sue under the
Heartbeat Act’s cause of action—citizens who did not have notice that their rights would be
adjudicated and had no opportunity to assert their interests. See Bear Lake Cnty. v. Budge, 9 Idaho
703, 75 P. 614, 618 (1904) (explaining that the constitution protects individuals from having their
private rights determined without their involvement). In fact, Planned Parenthood affiliates
recently demonstrated their recognition of the need to sue actual state officers in challenging a
similar law in an original action in the Oklahoma Supreme Court, where the petitioners named
multiple court clerks as respondents in addition to the State of Oklahoma. 4

4

See App. 1 to this reply brief (denying temporary restraining order or temporary injunction); see
also Mary Anne Pazanowski, Oklahoma’s Texas-Style Six-Week Abortion Ban OK’d for Now,
Bloomberg Law (May 4, 2022, 7:12 AM), https://news.bloomberglaw.com/litigation/oklahomastexas-style-six-week-abortion-ban-okd-for-now. The attempt to sue court clerks is problematic, as
the U.S. Supreme Court has explained that court clerks, like judges, are not litigants adverse to
petitioners, and a lawsuit attempting to enjoin them from docketing SB 8 lawsuits does not qualify
as an actual controversy arising between adverse litigants. Whole Woman's Health v. Jackson, 142
S. Ct. 522, 532, 211 L. Ed. 2d 316 (2021). Nonetheless, this case demonstrates the need to sue
actual people to obtain an order controlling their conduct.
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D.

The Court cannot issue a writ or stay against the State of Idaho.
Petitioners cite no case that demonstrates that the Court can issue a writ or order against

the State of Idaho that controls the conduct of the State as a whole, including its citizenry. 5 Instead,
Petitioners rely on a case where the Court found that claims against the State were not barred by
the doctrine of sovereign immunity. Tucker v. State, 162 Idaho 11, 18, 394 P.3d 54, 61 (2017)
(“we hold that sovereign immunity is inapplicable when constitutional violations are alleged”).
Notably, the plaintiffs in Tucker did not bring their constitutional challenge before this Court; they
brought it in the district court. 162 Idaho at 16, 394 P.3d at 59. 6 The issue of sovereign immunity
has no relevance as to whether the Court can issue a writ or stay that controls the conduct of the
entire State when the State of Idaho is the only named respondent.
E.

The stay does not satisfy the four Lunneborg elements regarding discretion.
The Court’s order shows that it issued the stay solely based on a misconception that the

parties requested a stay. Order Granting Mot. to Recons. 2. Despite Petitioners’ recharacterization
of this Court’s order issuing the stay, it was not made based on any finding or rationale of “the

5

A petition for writ is not a method for a court to just “review[] the constitutionality of [allegedly]
blatantly unconstitutional laws” as Petitioners assert. Pet’rs’ Br. in Opp’n to State of Idaho’s Mot.
to Vacate Stay 8. In an original action such as this, a declaratory judgment as to the constitutionality
of a statute can issue only as a pendent claim in a case where the Court has original jurisdiction—
which is limited to appeals and writs. Idaho Const. art. V, § 9. And in order to issue a writ of
prohibition, there must be some act of the respondent to prohibit. I.A.R. 5(d). The State of Idaho
is not an official with an act to enjoin; moreover, the Heartbeat Act prohibits any State official
from enforcing the law. The State of Idaho is not the appropriate respondent. This does not mean
that the constitutionality of the Heartbeat Act is unreviewable in a lawsuit filed in the proper forum
against a proper party.
6
The plaintiffs in Tucker sued not only the State of Idaho, but also the Governor, and members of
the Public Defense Commission. This is in stark contrast to this case, where Petitioners have only
named the State of Idaho.
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seriousness of the constitutional issues presented and the catastrophic effects of allowing SB 1309
to go into effect.” Pet’rs’ Br. in Opp’n to State of Idaho’s Mot. to Vacate Stay 9.
For its authority to issue the stay, the Court cited I.A.R. 13(g), which is a discretionary
rule. This Court has identified four elements required for exercising discretion: the Court must (1)
perceive the issue as discretionary; (2) act within the outer boundaries of its discretion; (3) act
consistently with the applicable legal standards; and (4) reach its decision by the exercise of reason.
Lunneborg v. My Fun Life, 163 Idaho 856, 863, 421 P.3d 187, 194 (2018). Elements (3) and (4)
are not met here, because the Court “stayed” a law when the legal standard in I.A.R. 13(g) only
allows a stay of “a proposed act, a pending action or proceeding, or the enforcement of any
judgment, order or decree, including but not limited to an injunction, writ of mandamus or
prohibition.” Element (4) is not met because the Court made its decision based on a
misunderstanding rather than an exercise of reason. Therefore, the Lunneborg discretion elements
were not met, and the stay should be vacated.
II.

CONCLUSION

For the foregoing reasons, the State respectfully requests that the Court immediately vacate
the impermissible “stay of the implementation” of the Heartbeat Act entered on April 8, 2022. No
basis exists for the stay.
DATED this 17th day of May, 2022.
OFFICE OF THE ATTORNEY GENERAL

By: /s/ Megan A. Larrondo
MEGAN A. LARRONDO
Deputy Attorney General
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RESPONDENT STATE OF IDAHO’S REPLY RE:
MOTION TO VACATE STAY

APPENDIX 1

