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STATEMENT OF THE CASE
Say what one will otherwise about the Roe/Casey 1 abortion regime in this country, and
love or hate that regime, the fact remains that it is a political failure. We use political here in the
oldest and broadest sense, as referring to the ordering and uniting of the public life of all the people
making up the commonweal. The Roe/Casey abortion regime has not brought about order or unity
but a persisting disorder and disunity—which it is fair to say will continue as long as that regime
does. 2
The reason for that political failure abides in aspects of the fundamental American
character. One aspect is affection for inclusion and a distaste for exclusion. In its operation, the
Roe/Casey abortion regime has excluded from our midst some millions who would otherwise be
here.
Another aspect is passion for the democratic process, especially for debate and, yes,
compromise over great moral issues, including this question: What is the moral value of a preborn
child? In an utterly misguided and now obviously doomed attempt to end contention and bring
peace relative to that moral question, Roe took its resolution away from all Americans acting
democratically and left the answer with the woman making the decision to abort or not.

1

Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 112 S. Ct. 2791 (1992),
modifying Roe v. Wade, 410 U.S. 113, 93 S. Ct. 705 (1973).
2

See, e.g., Robert J. Delahunty, Federalism and Polarization, 1 U. St. Thomas J.L. & Pub. Pol'y
63, 77–78 (2007).
1

Each of the millions of such decisions since has given a different answer, ranging from
“none at all” to “not enough to override my particular interests” (with those interests themselves
ranging from trifling to compellingly heart-wrenching) to “more than my own life, which I will
now give that she may live.” And that reality—where the moral value ascribed to each individual
preborn child is so different, so very unequal—troubles that aspect of the American character that
believes all are created equal and entitled to some semblance of equal dignity and treatment from
the rest of humankind. And, yes, each preborn child is created; not yet birthed but certainly created.
The Petition for Writ of Prohibition is a product of that political failure. The Petition and
the Petitioners’ Brief ignore that fact, indeed, proceed as if that political failure itself is not one of
the big and central realities of Americans’ political life and one that state legislatures are forced to
deal with. Petitioners speak, both in the content and tone of their filings, as if they are the virtuous
defenders of a well-ordered and united polity, protecting it from the vicious forces of disorder and
disunity. They are not, and we are not. The regrettable disorder and disunity that afflicts our polity
is the product of the Roe/Casey abortion regime, and that is what Petitioners are defending. As
they have every right to do, just as we, the Idaho Legislature representing the people of the state
of Idaho, have every right to seek to end that disorder and disunity by returning the great moral
question—What is the moral value of a preborn child?—to where it belongs, the democratic
process.
This understanding suggests that the hot rhetoric and indignant tone of Petitioners’ filings
are not of much help to the discourse that this proceeding merits.
*******
2

Section I of the Argument below performs an essential task. It describes the legislative
“logic” of Senate Bill 1309, as amended by trailer bill Senate Bill 1358 (hereinafter “Act”; attached
as Exhibit 1), 3 that is, that section both identifies the three core pillars of the Act and gives the
fundamental purpose and effect of each. This description provides the essential foundation for
analysis of each of Petitioners’ attacks on the Act and goes a long way to revealing those attacks’
fatal flaws.
Section II addresses and refutes Petitioners’ “separation of powers” argument; Section III,
their “special laws” argument; Section IV, their “informational privacy” argument; Section V, their
“penalties” argument; Section VI, their “equal protection” argument; and Section VII, their “right
to abortion” argument, an argument based solely on Idaho’s Constitution and not at all on the
federal constitution.
By Section IX, the conclusion, we respectfully proffer that the Idaho Constitution’s
application to Petitioners’ arguments will have become clear, as will the right decision of this
Court—to deny the Petition in its entirety, with prejudice.

3

SB 1309, the Fetal Heartbeat Preborn Child Protection Act, passed Idaho’s Senate on a 28-6-1
vote, passed Idaho’s House of Representatives on a 51-14-5 vote, and was signed into law by the
Governor on March 23, 2022. 2022 Legislation – Senate Bill 1309, IDAHO LEGISLATURE,
https://legislature.idaho.gov/sessioninfo/2022/legislation/S1309/ (last visited April 26, 2022). SB
1358, the trailer bill to SB 1309, also passed through Idaho’s Legislature on similar voting tracks
and was signed into law by the Governor the same day as SB 1309.

3

ARGUMENT
I.

The Three Pillars Of Idaho’s Act Are Regulation, Enforcement, And Choice-Of-Forum,
And The Legislature Acted Constitutionally With Respect To Each
The Act’s three pillars are regulation, enforcement, and choice-of-forum.
Regulation refers to the Act’s substantive provisions, that is, the provisions that prescribe

the what, when, where, how, and by whom of abortions to be performed lawfully in Idaho and,
further, the penalties for unlawful abortions.
Enforcement refers to the Act’s provisions choosing the who and how to apply the Act’s
penalties against those acting unlawfully.
Choice-of-forum refers to the Act’s provisions that, taken together, determine in what
judicial forum—federal district court, Idaho district court, or this Court—challenges to the Act can
properly be brought, addressed, and resolved.
We address each of these pillars in turn in the following sub-sections. They reveal the
legislative logic underlying each of the pillars and, in doing so, make plain that the Legislature
acted well within the scope of its legislative powers. Indeed, what follows shows that the legislative
power was exercised in ways not at all uncommon in the history of federal and state legislation.
A.

The Act’s regulation provisions regulate abortions, making some lawful and some
unlawful, as have a multitude of state legislative enactments beginning in the early
years of our Nation and continuing literally to the present hour.

State legislatures regulate abortion and have done so since the beginning of our Nation.
Idaho, in particular, has regulated abortion since statehood and was doing so at or near the time

4

that its Constitution was adopted. 4 State legislatures have done so and are continuing to do so by
enacting laws that, just like the Act, prescribe the what, when, where, how, and by whom of
abortions to be performed lawfully in that State and, further, the penalties for unlawful abortions.
This is not to say that these multitudinous laws are uniform. They are not because each State’s
citizens, acting through the democratic process, give different answers to the question of what is
the moral value of the preborn child and evaluate differently the weight of the woman’s personal
interests at stake. These answers and evaluations also change over time within each State. But the
fundamental point is this: by enacting the Act’s regulation provisions, the Legislature was acting
at the core of its legislative powers and responsibilities, as always understood in this State and,
indeed, across the Nation.
That is not to say that the Act is or ought to be immune from judicial review for
constitutionality. As shown in sub-section C. below, the Legislature both has a legitimate power
to determine the where of that review and exercises that power properly through the Act’s choiceof-forum provisions. This very proceeding proves that the Act is not immune from judicial review,
and the Legislature’s position here proves that it did not intend such immunity. 5 In other words,

4

The Idaho Attorney General sets forth this long and storied history in its brief, including abortionregulating laws passed by the Idaho Territorial Legislature in 1864 and shortly after statehood was
granted in 1890 and just before Idaho’s Constitution was adopted. See An Act of Feb. 4, Ch. IV,
§42, 1863-64 Idaho (Terr.) Laws 44, repealed and reenacted by an Act of Dec. 21, 1864, ch. III,
Pt. IV, § 42, 1864 Idaho (Terr.) Laws 305, reenacted by an Act of Jan. 14, 1875, ch. IV, § 42, 1874
Idaho (Terr.) Laws 328; see also Idaho Rev. Stat. §§ 6794, 6795 (1887).
5

The Attorney General will argue that this proceeding falls outside the proper scope of this Court’s
original jurisdiction and therefore must be brought in state district court. We take no position on
5

the Act arises from the Legislature’s core power and responsibility, while honoring this Court’s
core power and responsibility.
The core of the Act’s regulation is: A person may not perform an abortion on a pregnant
woman when a fetal heartbeat has been detected, except in the case of a medical emergency, rape,
or incest. 6
B.

The Act’s enforcement provisions are consistent with a long line of federal and state
legislative enactments

The Act’s enforcement provisions authorize specified private actors to initiate as plaintiffs
a civil action in this State’s district courts to enforce the Act’s regulation provisions. Those so
authorized have a close kinship relationship with the aborted preborn child: mother, father, brother,
sister, grandmother, grandfather, aunt, uncle. An authorized plaintiff may maintain a civil action
against “the medical professionals who knowingly or recklessly attempted, performed, or induced
the abortion” in violation of the Act. 7 The Act’s enforcement provisions incentivize potential
plaintiffs by allowing them to recover general damages, statutory damages of at least $20,000, and
their costs and attorney’s fees. 8
this jurisdictional issue. Because we believe that the Court will be the court providing the final
word on the issues presented here, and because we desire an expeditious final resolution of those
issues, we will not be displeased if this Court holds that it does have jurisdiction.
6

SB 1358 § 2.

7

SB 1309 §6; SB 1358 § 1.

8

Id.

6

This enforcement mechanism is generally referred to in our Nation as “private attorneys
general” and has a long and honorable history. An early example is the federal False Claims Act
(“FCA”), enacted by Congress in 1863 to combat rampant fraud and corruption among those
supplying war material to the federal government during the Civil War. 9 The FCA authorizes
private actors, known as “relators,” to prosecute civil actions on behalf of the federal government
against persons engaging in fraud that involves federal contracts. To incentivize the relators, the
FCA initially awarded relators “one half the amount of such forfeiture, as well as one half the
amount of the damages he shall recover and collect.” 10 At times since, Congress has reduced the
relators’ share of any recovery, but that share can still be very large indeed because the FCA
permits recovery of treble damages plus civil penalties plus attorney’s fees. Over the decades,
relators have brought billions of dollars into the federal treasury and their and their counsel’s
pockets. 11
A perhaps equally or better-known example of the legislative use of private attorneys
general is in the arena of antitrust law. The Clayton Act created a private cause of action for any
violation of federal antitrust laws. It states that a private plaintiff “injured in his business or
property by reason of anything forbidden in the antitrust laws may sue.” 12 It further provides as
9

See 31 U.S.C. § 3729(a) (2006).

10

See 31 U.S.C. § 234 (1940) (replaced and modified in 1943).

11

The comprehensive treatment of the federal False Claims Act is found at James B. Helmer Jr.,
The False Claims Act: Whistleblower Litigation (8th ed. 2021).
12

15 U.S.C. § 15(a).
7

incentives, treble-damages and an award of attorney’s fees. 13 This right to sue encompasses
violations of the Sherman Act, the Clayton Act, and parts of the Robinson-Patman Act and the
Wilson Tariff Act. 14 Thus, Congress chose to rely on private attorneys general to flag antitrust
violations that would not otherwise have been exposed, provide deterrence, and ensure that victims
are compensated. That has proven an effective enforcement mechanism, especially when coupled
with modern class action jurisprudence. 15
All states have enacted their own antitrust laws with private causes of action and, hence,
reliance on private attorneys general for effective enforcement. Idaho’s applicable laws, the Idaho
Competition Act, are found under Title 48 of the Idaho Code and, like its federal counterpart,
permit any injured private person to bring an action. 16
We could multiply the examples, but what we have said coupled with this Court’s general
legal knowledge is sufficient for the present purpose. That purpose is to demonstrate that the Act’s

13

Id.

14

See Julian O. Von Kalinowski & Peter Sullivan, Antitrust Laws and Trade Regulation § 160.02
[2][b] (1998).
15

Indeed, it is in the antitrust context that the phrase, “private attorneys general” was first used.
See Assoc. Indus. v. Ickes, 134 F.2d 694, 704 (2d. Cir. 1943). The Second Circuit noted that just
as Congress could authorize the United States Attorney General to sue on behalf of the public, it
could also, by statute, authorize suits by nonofficial persons “to vindicate the public interest.” Id.
The appellate court then concluded that “[s]uch persons, so authorized, are, so to speak, private
Attorney Generals [sic].” Id.
16

See Idaho Code § 48-113(1) (“Any person injured directly or threatened with direct injury by
reason of anything prohibited by this chapter, may bring an action for injunctive relief, damages,
and, as determined by the court, reasonable costs and attorney’s fees.”)
8

enforcement provisions are consistent with long-standing, time-honored, effective enforcement
provisions found in a wide array of federal and state statutory schemes.
When it comes to Petitioners’ attack on the Act’s enforcement provisions, it is fair to say
that all or virtually all of that attack focuses on one provision. That is the provision that makes
private attorneys general the sole and exclusive enforcers of the Act’s regulation provisions
(hereafter referred to as the “exclusive-enforcement provision.”). The Act does so by prohibiting
anyone acting under the color of state law from participating in the enforcement. 17
On this point, Petitioners miss the point. They fail to understand that the exclusiveenforcement provision is a key component of the Act’s choice-of-forum provisions and those
provisions vindicate important State interests while preserving judicial review, including the
possibility of review by the United States Supreme Court. The next sub-section so shows.
C.

In enacting the Act’s choice-of-forum provisions, the Idaho Legislature made the
same kind of choice reflected in numerous federal and state statutes and vindicated
powerful State interests implicated by judicial review under our federalism.

Congress and state legislatures frequently put choice-of-forum provisions into their
enactments. For Congress, that means specifying that review and adjudication of a particular
enactment will take place in an administrative agency (with or without subsequent judicial

17

SB 1358 § 1.
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review), 18 exclusively in federal district court or some other federal court, 19 in either federal or
state court depending on the plaintiff’s choice (concurrent jurisdiction), 20 or exclusively in state
court. 21 These provisions are designed to advance one or more of a wide range of governmental
interests.
In an important respect, State legislatures are more constrained in fashioning their choiceof-forum provisions. Because Congress alone holds the key to the door of the federal courts, that
is, to the scope of their subject-matter jurisdiction, 22 a state legislature cannot provide that a statecreated cause of action may or will be prosecuted in a federal court absent already existing federal

18

See, e.g., Sackett v. E.P.A., 566 U.S. 120, 132 S. Ct. 1367 (2012) (comprehensive analysis of
judicial review of federal administrative actions).
19

See, e.g., 29 U.S.C. § 1132(e)(1); Act of Mar. 24, 1972, Pub.L. 92–261, § 4, 86 Stat. 104. See
also statutes cited in Tafflin v. Levitt, 493 U.S. 455, 471, 110 S.Ct. 792, 801 (1990) (Scalia, J.,
concurring).
20

See, e.g., Yellow Freight Sys., Inc. v. Donnelly, 494 U.S. 820, 823, 110 S. Ct. 1566, 1568 (1990)
(“Under our ‘system of dual sovereignty, we have consistently held that state courts have inherent
authority, and are thus presumptively competent, to adjudicate claims arising under the laws of the
United States.’ . . . To give federal courts exclusive jurisdiction over a federal cause of action,
Congress must, in an exercise of its powers under the Supremacy Clause, affirmatively divest state
courts of their presumptively concurrent jurisdiction.”).

21

Wade v. Blue, 369 F.3d 407, 410 (4th Cir. 2004) (“Congress may, by exercising its constitutional
prerogative to withhold federal court jurisdiction over a particular claim, confer exclusive
jurisdiction upon state courts to enforce federal law.”)
22

Id. (“It is a fundamental precept of our constitutional structure that Congress may, in its
discretion, grant, withhold, or otherwise limit the jurisdiction of the lower federal courts.”)
10

court subject-matter jurisdiction over such a cause. 23 Likewise, and more importantly, a state
legislature cannot exclude from the federal courts a civil action that falls within the scope of those
courts’ jurisdiction—no matter how important or vital the State’s interests therein may be. 24
Because of a peculiarity in judicial review under our federal system, this last limitation can
adversely impact important and legitimate state interests, specifically, the interest that it be the
State’s courts, especially its supreme court, that authoritatively interpret and apply the State’s
constitution and statutes. That peculiarity can be understood with this example: A State enacts a
law regulating, say, abortion, perhaps comprehensively. A private party, such as an abortion
provider, challenges that law in a federal district court. Adjudication of that challenge requires the
federal district judge to interpret and apply the state law. She does so in a situation where there are
no state judicial decisions to guide that interpretation. The case is appealed to the Circuit Court
and then to the United States Supreme Court. Although the Circuit Court judges will not defer to

23

See U.S. Const. art. III, § 2, cl. 1; see also Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S.
375, 377, 114 S. Ct. 1673, 1675 (1994) (“Federal courts are courts of limited jurisdiction. They
possess only that power authorized by Constitution and [federal] statute.) (citing Willy v. Coastal
Corp., 503 U.S. 131, 136–137, 112 S.Ct. 1076, 1080 (1992); Bender v. Williamsport Area School
Dist., 475 U.S. 534, 541, 106 S.Ct. 1326, 1331 (1986)).
24

See e.g., Felder v. Casey, 487 U.S. 131, 133, 108 S. Ct. 2302, 2304 (1988) (“[S]tates retain the
authority to prescribe the rules and procedures governing suits in their courts. That authority does
not extend so far as to permit States to place conditions on the vindication of a federal right.
Congress meant to provide individuals immediate access to the federal courts and did not
contemplate that those who sought to vindicate their federal rights in state courts could be required
to seek redress in the first instance from the very state officials whose hostility to those rights
precipitated their injuries.”)
11

the federal district court judge’s interpretation of the State’s law, 25 the Supreme Court will defer
to the lower federal court judges’ interpretation of it. 26 Moreover, none of the federal judges in
the case will have what the State’s supreme court has: a deep expertise in state law interpretation,
a focused perception of not just those laws but of the State’s society, culture, and people, and the
power to pronounce an interpretation of state law that is binding on all federal courts, even the
United States Supreme Court. 27
25

See, e.g., Salve Regina Coll. v. Russell, 499 U.S. 225, 111 S. Ct. 1217 (1991) (diversity case);
Boner v. Eminence R-1 Sch. Dist., 55 F.3d 1339, 1341 (8th Cir. 1995) (federal question case);
Jackson v. Anchor Packing Co., 994 F.2d 1295, 1310 (8th Cir.1993) (diversity case); United States
v. City of St. Louis, 597 F.2d 121, 124 (8th Cir. 1979) (federal question case).
26

Stenberg v. Carhart, 530 U.S. 914, 917, 120 S. Ct. 2597, 2603 (2000) (“this Court normally
follows lower federal-court interpretations of state law, … and rarely reviews such
an interpretation that is agreed upon by the two lower federal courts.”).
27

See, e.g., Johnson v. United States, 559 U.S. 133, 138, 130 S. Ct. 1265, 1269 (2010) (“We are,
however, bound by the Florida Supreme Court's interpretation of state law, including its
determination of the elements of” that law.); Paulson v. City of San Diego, 294 F.3d 1124, 1128
(9th Cir. 2002) (en banc) (“When interpreting state law, we are bound to follow the decisions of
the state's highest court” and “[w]hen the state supreme court has not spoken on an issue, we must
determine what result the court would reach based on state appellate court opinions, statutes and
treatises.” (citations omitted)).
Idaho Appellate Rule 12.3 is certainly appreciated. That rule allows for federal courts to ask
the Idaho Supreme Court for a declaratory judgment or decree adjudicating an Idaho law in
question. However, a recent case from Tennessee is illustrative of why that permissive solution is
less than ideal and consistent with the hypothetical provided.
In Lindenberg v. Jackson National Life Insurance Co., 912 F.3d 348 (6th Cir. 2018), the
United States Circuit Court of Appeals, Sixth Circuit—by a 2-1 vote, and over a strong dissent—
struck down a Tennessee statute under the State’s constitution and also refused to certify the issue
to the Tennessee Supreme Court, even though that court had previously expressed its willingness
to hear the issue once it was ripe. The State of Tennessee, backed by other states as amici curiae,
filed a petition for writ of certiorari, challenging the Sixth Circuit’s refusal to certify. Although the
12

An en banc Ninth Circuit decision underscores the problem with judicial review of state
law by judges other than those on the State’s supreme court. “When the state supreme court has
not spoken on an issue, we must determine what result the court would reach based on state
appellate court opinions, statutes and treatises.” 28 Of special concern to the Idaho Legislature are
those cases requiring interpretation of Idaho law where there are no guiding, or no adequately
guiding, Idaho “appellate court opinions, statutes and treatises.”
A State has a legitimate and powerful interest in seeing its laws interpreted by its own
courts, especially its supreme court, in important part because of the unparalleled expertise of those
courts in the interpretation and application of state law and in equally important part because the
state supreme court’s interpretation becomes not just advisory but binding on all federal courts
dealing with the law thereafter, even the United States Supreme Court.
A legislature that seeks to assure state judicial review of its enactments does so to advance
those powerful and legitimate state interests just recited and does not do so out of enmity towards
or a disparaging view of the federal judiciary. After all, the United States Supreme Court has and
exercises appellate jurisdiction over final state court decisions resolving federal law issues 29—
United States Supreme Court denied certiorari, the Tennessee Supreme Court later accepted a
federal district court’s certification of the same constitutional issue, McClay v. Airport
Management Services, 596 S.W.3d 686, 688 (Tenn. 2020), and rejected the Sixth Circuit’s prior
interpretation of the state law as “unpersuasive.” Lindberg highlights both the problem that the
Act’s choice-of-forum pillar is designed to avoid and the nature of Idaho’s legitimate and powerful
interests at stake.
28

Paulson v. City of San Diego, 294 F.3d 1124, 1128 (9th Cir.2002) (en banc).

29

28 U.S.C. § 1257.
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which is that court’s area of particular expertise, just as interpretation and application of state law
is the state supreme court’s area of particular expertise.
We noted above the limitation on a state legislature’s power to exclude from federal district
court a civil action requiring interpretation and application of a state law. But that is a limitation,
not a complete block. A state legislature can fashion a law in a way to fall outside the scope of the
federal district court’s subject-matter jurisdiction, exactly because that scope is itself limited.
That is what the Legislature did with the Act. The Act’s exclusive-enforcement provision
prevents any enforcement by someone acting under the color of state law. 30 That prevention and
that prevention alone keeps the Act outside the scope of a federal district court’s subject-matter
jurisdiction. We need not belabor this point. It has been amply proven by the very recent and
intense federal-court litigation surrounding the similar Texas statute, including decisions by the
United States Supreme Court. 31 It has been further proven by Petitioners’ act, done in light of that
Texas litigation, to forego a federal district court case and rather invoke this Court’s original
jurisdiction by way of a petition for a writ of prohibition.
None of this means that the Act is immune from judicial review for compliance with the
federal constitution. The judges of this state, including the judges of this Court, take an oath of
office requiring them to defend and uphold the United States Constitution as well as the Idaho

30
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31

See Whole Woman’s Health v. Jackson, 142 S. Ct. 522, 211 L. Ed. 2d 316 (2021).
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Constitution. 32 Moreover, the federal constitution’s supremacy clause says that “the Judges in
every State shall be bound thereby [i.e., This Constitution and the Laws of the United States], any
Thing in the Constitution or Laws of any State to the Contrary notwithstanding.” 33 In light of this
reality, it seems odd that Petitioners chose to challenge the Act under and only under the Idaho
Constitution, thereby excluding all federal law questions from this proceeding. But that is clearly
the choice they made. 34 One result of that choice will be no United States Supreme Court review

32

Idaho Code § 59-401 (“I do solemnly swear (or affirm, as the case may be) that I will support
the Constitution of the United States, and the Constitution of the State of Idaho ….”).

33

See U.S. Const. art. VI.

34

A straight-forward reading of the Petition and Petitioners’ Brief leads to only one conclusion:
Petitioners and their very able counsel went out of their way to limit this proceeding to their
challenges based on the Idaho Constitution, meaning they went out of their way to exclude any
notion of a challenge to the Act based on the federal constitution. On this point, we must
respectfully disagree with the Attorney General. Of course, Petitioners’ Brief often proceeds on
the “assumption” that the Act violates the federal constitution, specifically, the pronouncements
of Roe/Casey and progeny, but Idaho law does not allow that “assumption.” The Act comes before
this Court with a strong presumption in its favor of federal and state constitutionality, and that
presumption will continue until Petitioners meet their burden to show otherwise. Jones v. Lynn,
169 Idaho 545, 498 P.3d 1174, 1191 (2021) (“The party asserting the unconstitutionality of a
statute bears the burden of showing its invalidity and must overcome a strong presumption of
validity.” (citations omitted)). Petitioners have quite clearly and consciously made this election:
they will not even attempt to meet that burden relative to federal constitutionality. They have their
reasons, perhaps to steer this Court into a decision imposing on Idaho and its people a Roe/Caseytype abortion regime “premised” on the Idaho Constitution. If that is Petitioners’ purpose, it must
surely fail. See Section VII below and the excellent treatment in the Attorney Generals’ Brief of
the Petitioners’ Brief’s last argument.
15

of this Court’s decision as long as this Court does not, sua sponte, insert a federal constitutional
question into that decision. 35
The most important take-away, however, is that the Legislature in fashioning the Act’s
choice-of-forum provisions engaged in a not-uncommon legislative activity and did so to further
powerful and legitimate state interests. This truth puts the lie to the Petitioners’ assertion, often
presented in hot rhetoric, that those provisions are nothing other than a legislative power-grab
encroaching on the executive branch’s legitimate sphere of power and “stripping” the Governor
and the Attorney General of enforcement work that they (supposedly) must always have under the
separation-of-powers doctrine. That is a bad argument resting on bad analysis, as we show in the
following section.
II.

The Act Does Not Violate The Separation Of Powers Established By Idaho’s
Constitution
We agree wholeheartedly with Petitioners’ Brief that the “separation of powers doctrine …

enshrined explicitly in Article II of the Idaho Constitution … is quite literally a bedrock principle
of state government.” Petitioners’ Brief at 19-20. We also agree wholeheartedly with this Court’s
statement that that doctrine “embodies the concept that the three branches of government … should

35

Such a sua sponte act would run contrary to this Court’s long established practice of not
addressing issues not raised by the parties and thereby of holding the parties to the theory upon
which they elected to present the case. E.g., State v. Wilson, 169 Idaho 342, 495 P.3d 1030, 1033
(2021).
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remain separate and distinct so that each is able to operate independently.” 36 Petitioners’ Brief’s
arguments that the Act violates the separation-of-powers doctrine, however, are fatally flawed and
cannot withstand fair analysis.
Petitioners’ Brief’s first defect is its unwarranted conflation of the Act’s civil enforcement
mechanism with the Act’s criminal non-enforcement language. We say “criminal non-enforcement
language” because the Act’s provision “criminalizing” violations of it is strictly hortatory, that is,
is meant only to convey the Legislature’s strong disapproval (and that of the people of Idaho) of
abortions performed in violation of the Act. 37 That provision does not subject anyone to any risk
of criminal prosecution—exactly because of the Act’s provision prohibiting even the threatening
of anyone with criminal prosecution, let alone any actual prosecution. 38 As shown above, that
provision is part of the Act’s choice-of-forum pillar.
Petitioners’ Brief characterizes this choice-of-forum provision as a usurpation of “the
quintessential power and discretion of the Executive,” id. at 19, and “an authority-stripping
36

State v. Moore, 150 Idaho 17, 20, 244 P.3d 161, 164 (2010).

37

Moreover, that “disapproval” is simply the requisite position of a state population that has
historically valued life—including the life of an unborn child. See Idaho Code § 18-601(2004).
(making clear that Idaho’s public policy is that “all statutes, rules and constitutional provisions
shall be interpreted to prefer, by all legal means, live childbirth over abortion.”). The Act is simply
a continuance of the Legislature’s previous stated public policy of protecting life in our civil
jurisprudence within the constraints of the U.S. Constitution. The Attorney General’s Brief
provides multiple examples of Idaho placing value on the protection of life, including the rights of
an unborn child. See Idaho Code § 5-311 (allowing for wrongful death action on behalf of an
unborn child) and 15-8-209 (providing for the appointment of a guardian ad litem to represent the
interests of an unborn child)).
38

SB 1358 § 1(6).
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provision.” Id. at 21. That characterization is badly flawed. First, before the Act was passed and
the Governor signed it, the executive branch had no authority or power to criminally enforce the
Act’s non-enforceable “criminal” provision because that provision did not exist. 39 The Act neither
gave to the executive branch a power that it did not have before nor take from it a power that it did
have before. The Act did nothing to the height, depth, or breadth of the executive’s real and actual
power and authority.
It does not wash for Petitioners’ Brief to argue that the Act does somehow “infringe” on
executive power by, so the argument may go, “dissing” the executive branch’s “right” to prosecute
any criminal law the Legislature passes. 40 That is an argument that the Legislature cannot engage
in the expressive exercise it did engage in with the Act. Petitioners’ Brief presents no authority in
support of that argument, and we can find none, for fairly obvious reasons—that argument operates
to constrain the Legislature in its exercise of its own undoubted expressive rights.
Moreover, that argument fails because it ignores that the so-called “usurping” and
“stripping” provision, the exclusive-enforcement provision, is a core feature of the Act’s choice-

39

See Idaho Const. art. IV, § 10 (setting forth the constitutional basis for a bill to become a law,
and, therefore, under the purviews of the executive branch for execution).
40

In Tucker v. State, the Court explained that the “separation of powers doctrine is triggered when
(1) a textually demonstrable constitutional commitment assigns the matter to a particular branch
of government; or (2) the matter implicates another branch's discretionary authority.” 162 Idaho
11, 29, 394 P.3d 54 (2017). Here, that has not happened. There is no triggering event. First, there
is no applicable “assignment.” The Idaho Constitution does not assign the power to bring civil
causes of action regarding abortion to the Executive, nor does the Executive have the discretion to
bring each and every civil case that exist under Idaho law—that is simply inconsistent with legal
framework in Idaho.
18

of-forum pillar and thus ignores that that pillar well and effectively advances important and
legitimate state interests. Those interests are examined above in Section I and are further examined
below in the context of our analysis of the Act’s civil enforcement mechanism.
Finally, that argument of “stripping” fails because it ignores that the scope of the executive
branch’s “right” to prosecute is entirely dependent on the Legislature enacting criminal laws
which, by their terms, allow prosecution. Enacting such laws is a purely legislative function.
Our last point relative to the Act’s expressive, non-enforceable “criminal” provisions goes
to the doctrine of selective versus blanket invalidation. 41 If (we concede nothing) this Court deems
the Act’s non-enforceable “criminal” provisions somehow violative of separation-of-powers
jurisprudence, it should invalidate only those provisions and leave the rest of the Act in full effect.
The Legislature contemplated this possibility. The Act provides that its civil enforcement
mechanism exists and operates “independently” of any criminal provision or proceeding. 42 So
41

State v. Nielsen, 131 Idaho 494, 497, 960 P.2d 177, 180 (1998):
Whether portions of a statute which are constitutional shall be upheld while other
portions are eliminated as unconstitutional involves primarily the ascertainment of
the intention of the legislature. When part of a statute or ordinance is
unconstitutional and yet is not an integral or indispensable part of the measure, the
invalid portion may be stricken without affecting the remainder of the statute or
ordinance. However, if an unconstitutional portion of a statute is integral or
indispensable to the operation of the statute as the legislature intended, the
provision is not severable, and the entire measure must fail. (Internal citations
omitted.)

42

See Idaho Code § 18-8808 (The provisions of this chapter are hereby declared to be severable,
and if any provision of this chapter or the application of such provision to any person or
circumstance is declared invalid for any reason, such declaration does not affect the validity of any
the remaining portions of this chapter.”)
19

what this Court has before it in the Act’s non-enforceable “criminal” provisions are provisions
that, by Legislative mandate, exist separate and apart from the rest of the Act and do not operate
or function in or otherwise affect anyone in the real world, except to the extent people want to
cheer or jeer the Legislature’s expressive exercise. This being so, if ever there was a statute
meriting application of this Court’s partial-invalidation doctrine, it is the Act. 43
We turn now to the Petitioners’ Brief’s separation-of-powers challenge to the Act’s civil
enforcement mechanism. Here is a fair and concise statement of that challenge: yes, the Legislature
can use private attorneys general to enforce important state policies but, no, it cannot make them
the sole enforcers; the Legislature, so the argument goes, must leave some enforcement role, no
matter how small, to the executive branch. Petitioners’ Brief does not say how small is too small.
Nor does it cite any on-point authority supporting its “not-too-small” argument. The most the
Petitioners’ Brief does is point to the Legislature’s use of a mixed enforcement scheme to enforce
Idaho’s antitrust laws. 44 Petitioners’ Brief at 22. Petitioners’ Brief then asserts in ipse dixit fashion
that only such a scheme is “permissible.” Id. at 23.
As for the Legislature’s reasons for choosing an enforcement scheme exclusive to private
attorneys general, the Petitioners’ Brief would have this Court believe that they consist of nothing

43

See Lynn v. Kootenai Cty. Fire Protective Dist. No. 1, 97 Idaho 623, 626, 550 P.2d 126, 129
(1976) (“This court must look to the effect upon the legislation of deletion of the invalid portions.
If the unconstitutional section does not in and of itself appear to be an integral or indispensable
part of the chapter, then it may be stricken therefrom.”) (Internal citations omitted).
44

We give further examples of such mixed enforcement schemes in Section I above.
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other than a desire to grab for itself executive power and to impose on this State’s citizens a wave
of “bad-faith enforcement by [their fellow] private citizens.” Id. at 24. In taking this tack,
Petitioners’ Brief reveals its very large blind spot. Petitioners’ Brief cannot or will not see that the
exclusive-enforcement provision has as its sole purpose success for the Act’s choice-of-forum
pillar and is rightly seen as core to that pillar. Thus, Petitioners’ Brief does not see nor come to
grips with the important and legitimate state interests advanced by that pillar.
Those interests merit reiteration. Idaho has a legitimate and powerful interest in seeing its
laws interpreted by its own courts, especially its Supreme Court, in important part because of the
unparalleled expertise of this Court in the interpretation and application of state law and in equally
important part because this Court’s interpretation becomes not just advisory but binding on all
federal courts dealing with the law thereafter. The Legislature has sensibly determined that this
five-justice Court, which is deeply embedded in and perceptive of not just the laws of this State
but its society, culture, and people, is a much superior forum for understanding, appreciating, and
adjudicating Idaho’s Constitution and statutes.
There can be no doubt that, but for the Act’s choice-of-forum pillar, Petitioners and other
abortion providers would be attacking the Act in a one-judge court belonging to a different
sovereign. Instead, they are here before this Court because that pillar is both well-crafted and
effective to advance powerful and legitimate interests of this State.
Nothing we have said can rightly be taken as any kind of disparagement or disrespect of
the federal judiciary or any judge of it. Under our federalism, those judges perform vital and noble
work. But as many of those judges themselves would readily acknowledge, when it comes to
21

understanding and interpreting Idaho’s Constitution and statutes, this Court is the far superior
forum. 45
Petitioners’ Brief makes a feeble “standing” challenge to the Act, asserting that the class
of persons the Legislature qualified as private attorneys general can “enforce the law with no
required proof of harm” and that thereby the Act violates this State’s standing doctrine. 46 Id. at 23.

45

One such example is United States Circuit Court Judge Joan Larsen. Judge Larsen states as much
in her dissent in Lindenberg v. Jackson, the case cited previously to illustrate why the Act’s choiceof-forum provision significantly furthers the important state interest in including the choice-offorum pillar. Judge Larsen provides in her dissenting opinion:
State courts are the authority on questions of state law. Federal courts must
sometimes decide state law questions, but we are the back-ups. We are to follow,
not lead.
This case presents two uncertain and important questions of state law: one
concerning the proper construction of a Tennessee statute; the other concerning the
conformity of a different Tennessee statute with the Tennessee Constitution. The
Tennessee Supreme Court has signaled its willingness to decide both of these state
law questions, and we have a mechanism—certification—that allows the Tennessee
Supreme Court to decide them. I would take advantage of that mechanism to learn
from Tennessee's highest court how it would interpret its statutes and its
Constitution.
The majority, however, elects to decide the state law questions on its own.
See Lindenberg, 912 F.3d at 370 (Larsen, J., dissenting). Again, notwithstanding a certification
process in Tennessee, much like exists in Idaho, the federal district court and federal circuit court
decided the state law question without going to the Tennessee Supreme Court. Here, the Idaho
Legislature took an approach that clearly avoids that pitfall.

46

Concepts of justiciability, including standing, identify appropriate or suitable occasions for
adjudication by a court. State v. Philip Morris, Inc., 158 Idaho 874, 881, 354 P.3d 187, 194 (2015)
(citing Miles v. Idaho Power Co., 116 Idaho 635, 639, 778 P.2d 757, 761 (1989)). “Idaho has
adopted the constitutionally based federal justiciability standard.” ABC Agra, LLC v. Critical
22

The Petitioners’ Brief does not link its standing argument to its separation-of-powers argument;
rather, the standing argument appears to be part of a larger “the Act is generally bad” argument.
We will nevertheless address standing here.
The Legislature understands something that folks on the other side of this great abortion
debate will not acknowledge. The moral value of the preborn child is very high indeed, and every
abortion performed contrary to the Act’s regulation of abortion permanently excludes from our
midst an individual “created with certain unalienable rights” and entitled to our equal respect and
dignity of treatment. The people of Idaho have historically stood ready to give that equal respect
and dignity to those individuals who will be in our midst if the Act’s regulation is obeyed but lost
to us otherwise. 47 And that is a very real loss, a very real injury indeed. To say otherwise is to say
that the people of Idaho have no love, no caritas, for their fellow humans created here. That is a
lie. Idaho’s previous legislation proves it to be a lie. The Act proves it to be a lie.

Access Grp., Inc., 156 Idaho 781, 783, 331 P.3d 523, 525 (2014); Koch v. Canyon Cnty., 145 Idaho
158, 161, 177 P.3d 372, 375 (2008) (“When deciding whether a party has standing, we have looked
to decisions of the United States Supreme Court for guidance.”). Under United States Supreme
Court jurisprudence, to establish standing a plaintiff must show (1) an injury in fact, (2) a
sufficient causal connection between the injury and the conduct complained of, and (3) a likelihood
that the injury will be redressed by a favorable decision. See Lujan v. Defenders of Wildlife, 504
U.S. 555, 560–61, 112 S. Ct. 2130, 2136 (1992)). Thus, this is the applicable standard here. See
State v. Philip Morris, Inc., 158 Idaho at 881, 354 P.3d at 194. Here, it appears, Petitioners
apparently assert there is an insufficient causal connection.
47

See Idaho Code § 18-601(2004) (establishing Idaho’s public policy that “all statutes, rules and
constitutional provisions shall be interpreted to prefer, by all legal means, live childbirth over
abortion.”).
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So the Legislature could have rightly made every citizen of this State a private attorney
general to enforce the Act and done so squarely within this Court’s standing doctrine.
Accordingly, there can be no violation of standing doctrine when the Legislature limits the
category of enforcers to those most apt, as a simple matter of human nature, to feel the loss of the
life caused by the medical professionals he or she names as defendants in the civil action. We need
not refer to the vast body of work in biological psychology for this Court to understand the strength
of kinship ties,48 a strength emerging from, take your choice, each person’s DNA and/or soul. This
is the solid ground on which the Legislature limited private attorney generals to persons of close
kinship with the one whose life was ended by an abortion violative of the Act’s regulation. 49
In this context, we note that the Petitioners’ Brief’s regrettable crack about “a rapist’s
estranged brother,” id. at 23, is beneath contempt because it imputes the rapist’s evil to his brother
and thereby denigrates the brother’s humanity. That brother has lost a niece or a nephew. That is
a “distinct and palpable” injury under any definition, as is the loss of a son or daughter, a brother
or sister, a grandson or granddaughter. 50 We may feel sorry for those who cannot understand and
grieve such a loss, but their inability is no basis for a challenge to the Act on standing grounds.

48

See, e.g., Richard Dawkins, The Selfish Gene (1976).

49

See also Coeur D'Alene Tribe v. Denney, 161 Idaho 508, 513, 387 P.3d 761, 766 (2015)
(“[Standing] requires a showing of a ‘distinct palpable injury’ and ‘fairly traceable causal
connection between the claimed injury and the challenged conduct.’”) (quoting Young v. City of
Ketchum, 137 Idaho 102, 104, 44 P.3d 1157, 1159 (2002)).
50

See, e.g., Coeur D'Alene Tribe, 161 Idaho at 513, 387 P.3d at 766 (2015).
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In its separation-of-powers section, Petitioners’ Brief ends with a throw-away argument
about the Act’s provisions on damages and the statute of limitations supposedly and somehow
(never explained) creating “a substantial risk of bad-faith enforcement by private citizens.” Id. at
24. Certain it is that bad-faith enforcement can and does happen at times in both the civil justice
system and the criminal justice system and can happen under the Act. But there is nothing in the
Act that heightens that risk above what is found in enforcement generally.
More importantly, there is nothing in the Act that precludes or even hinders Idaho’s savvy
district court judges from detecting and remedying bad-faith enforcement happening in front of
them, just as they have always done and will continue to do. 51
III.

Because The Act’s Exclusive-Enforcement Provision Advances Powerful And
Legitimate State Interests Well And Effectively, The Act Is Not An Unconstitutional
“Special” Law
We agree with Petitioners’ Brief when it teaches that a law can qualify as a prohibited

“special” law if that law “is arbitrary, capricious, or unreasonable” and that a law is not such if it
advances well and effectively “a legitimate legislative interest.” 52 Id. at 25. Petitioners’ Brief
argues that the Act does not perform that legitimate role because it allows “certain unharmed
plaintiffs” to enforce the Act’s regulation in violation of Idaho’s standing law, because the

51

See Badell v. Beeks, 115 Idaho 101, 104, 765 P.2d 126, 129 (1988) (confirming Idaho’s
recognition of the tort of abuse of process).
52

See Idaho Const. art. III, § 19. See also Arel v. T & L Enterprises, Inc., 146 Idaho 29, 35, 189
P.3d 1149, 1155 (2008) (“When this Court determines whether a law is special, it determines
whether the classification is arbitrary, capricious, or unreasonable. A statute is general when its
terms apply to all persons and subject matters in a like situation.”) (internal citations omitted).
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incentives provided to the private attorneys general are somehow “perverse,” and because the Act
somehow messes with standard litigation practice “in an unreasonable manner.” Id. at 25.
We have already addressed and refuted the standing argument.
As to “perverse” incentives, the Act’s incentives are the same as those provided in the
federal False Claims Act, federal and state antitrust laws, and many other statutes authorizing
private attorneys general—damages, statutory penalties, and attorney’s fees. In this respect, the
Act is in good company, constitutional laws all. 53
In desperation, the Petitioners’ Brief says that “the Legislature provides that even
unharmed parties will recover at least $20,000, even when they are proceeding in bad faith or for
a purely vexatious purpose.” Id. at 25. We have already refuted the “unharmed” canard. As to the
rest of that quote, nothing in the Act allows for a civil action prosecuted “in bad faith or for a

53

See Richard A Bales, A Constitutional Defense of Qui Tam, 2001 Wis. L. Rev. 381, 387 n.37
(citing qui tam statutes from the first Congress and shortly thereafter); Evan Caminker, Comment,
The Constitutionality of Qui Tam Actions, 99 Yale L.J. 341, 341-42 (1989) (noting that “the qui
tam enforcement framework is familiar to our legal tradition,” that “qui tam actions were routinely
authorized by the First and subsequent early Congresses,” and that qui tam actions were also
popular at the state level in early American history); see also United States v. E. Knight, 156 U.S.
1 (1895) (holding that the Sherman Antitrust Act was a valid exercise of Congressional legislative
power).
26

purely vexatious purpose,” other Idaho laws prohibit such, 54 and Petitioners’ Brief does not show
otherwise or even try to. 55
In asserting “unreasonable” changes to standard litigation practice, Petitioners’ Brief
appears to be speaking of changes that “treat a classified group of litigants in an unreasonable
manner.” Id. Petitioners’ Brief does not identify what group that is. If it is referring to the private
attorneys general, the Act treats them just as do many similar federal and state laws. If it is referring
to the defendants, Petitioners’ Brief does not clearly say what changes affect them and we can
think of none.
If Petitioners’ Brief means that the improper “change” or “alteration” adversely affecting
the defendants is the Act’s four-year statute of limitations, that argument fails. The Act changes
nothing; rather it creates a new cause of action and gives it a statute of limitations. Moreover, four
years is far from exceptional; rather, it is in about the middle duration-wise. 56 The best we can

54

E.g., In re Prefiling Ord. Declaring Vexatious Litigant, 164 Idaho 771, 435 P.3d 1091 (2019)
(injunction against pro se litigant based on just one vexatious case); Idaho R. Prof. Cond. 3.1-3.6
(conduct of lawyer as advocate in litigation; prohibiting bad-faith and vexatious litigation); Idaho
R. Civ. P. 11 (same).
55

Badell v. Beeks, 115 Idaho 101, 104, 765 P.2d 126, 129 (1988) (recognizing the tort of abuse of
process).
56

See Idaho Code §§ 5-201 through 5-224. A four-year statute of limitations applies in the event
the Legislature does not specify one for the particular cause of action. Idaho Code § 5-224 (“An
action for relief not hereinbefore provided for must be commenced within four (4) years after the
cause of action shall have accrued.”). In Owens v. Okure, 488 U.S. 235, 244, 109 S. Ct. 573, 579
(1989), the United States Supreme Court states that a “nonexhaustive list illustrates the frequency
with which States have enacted multiple statutes of limitations governing intentional torts,” each
with a different time frame.
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decipher is that Petitioners’ Brief is complaining that the Legislature did not choose the standard
two-year statute that applies to general tort causes of action. But, again, to choose a statute of
limitations for a new cause of action is not to change anything. After all, this is not a case where a
defendant had liability under a previously existing law but for that law’s statute of limitations,
which the legislature then lengthens and thereby re-imposes liability. 57 The Act makes no
“alteration” adversely affecting any potential defendant. The Petitioners’ Brief shows none.
Perhaps by “a classified group of litigants” the Petitioners’ Brief means the defendants in
the federal district court action Petitioners and other abortion providers would be bringing but for
the exclusive-enforcement provision. Those defendants would be the Governor, Attorney General,
leaders of the Legislature, and maybe others acting under color of state law. To state the obvious,
the Act does not alter federal district court jurisdiction; only Congress can do that. So here likewise,
the Act is not a “special” law, exactly because it is not “altering” litigation rules.
In sum, Petitioners’ Brief had no sensible “special” laws argument to begin with. Its entire
“argument” is premised on the notion that the Act’s exclusive-enforcement provision serves no
legitimate state interest. What we have explained above shows that notion to be without basis and
thoroughly wrong. The Act’s exclusive-enforcement provision serves well and effectively
powerful and legitimate state interests. The very existence of this proceeding so proves. The
Petitioners’ Brief’s problem is that it refuses throughout to acknowledge and grapple with that
reality.

57

See, e.g., Doe v. Boy Scouts of Am., 148 Idaho 427, 224 P.3d 494 (2009).
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IV.

The Act Does Not Violate Any State Constitutional Guarantee Of “Informational
Privacy”
Here is the essence, indeed, the totality of Petitioners’ Brief’s argument on “informational

privacy”: the Act “violates this right by permitting SB 1309 claimants to place a patient’s
pregnancy and personal abortion decision at issue in public litigation against the patient’s will.”
Id. at 28.
As part of a facial attack on the Act invoking the Idaho Constitution, this argument proves
too little. It proves too little because it can be expected reasonably that in many of the potential
civil actions the woman will not object to the disclosure of her medical records. Indeed, the woman
herself may be the plaintiff, and, in every case, she will be a close relative of the plaintiff(s).
Moreover, in many cases, the fact of the woman’s pregnancy and even the abortion will already
be public knowledge. If the woman herself does not bring the civil action, it will be brought by
relatives who do have that information and who would be under no legal constraint against
publishing it in any of a myriad of ways. Federal and state constitutional guarantees of free speech
and press make this so, not any hard-heartedness on the part of the Legislature. 58

58

Idaho recognizes that category of the tort of invasion of privacy known as “public disclosure of
embarrassing private facts.” Even if a publication is highly offensive to a reasonable person,
however, there is no right of action for invasion of privacy if the subject matter of the publicity is
a matter of legitimate public concern, “unless it can be shown that the disclosure was made with
‘malice,' i.e., for the purpose of embarrassing or humiliating the [plaintiff], or with reckless
disregard as to whether that disclosure will result in such embarrassment or humiliation.” Taylor
v. K. T. V. B., Inc., 96 Idaho 202, 205–06, 525 P.2d 984, 987–88 (1974) (footnote omitted). See
also Peterson v. Idaho First Nat'l Bank, 83 Idaho 578, 367 P.2d 284 (1961); Restatement (Second)
of Torts § 652D. Thus formulated, this Idaho law strikes the right balance between expressive
29

Further, the courts of this State already have in place rules and procedures for safeguarding
the confidentiality of sensitive information, from having documents filed under seal to conducting
evidentiary proceedings and even trials without public participation. 59 Petitioners’ Brief neither
can nor does suggest any reason why our state courts would not apply those rules and procedures
to protect a woman’s sensitive medical records, especially where she requests that protection.
Abortion providers, including Petitioners, like to present themselves as champions and
guardians of women’s interests, including their interests in “informational privacy.” It is hard to
imagine an abortion provider named as a defendant not cooperating with the court and other parties
to protect the confidentiality of the woman’s medical records when that is what she wants.
In this same context of Petitioners as self-appointed champions and guardians of women’s
interests in “informational privacy,” we note that there is no woman intending an abortion now or
in the future among Petitioners. In other words, with this “informational privacy” argument,

rights and privacy rights, allowing both good-faith disclosure of matters of public interest and
remedy for disclosure in bad-faith of a woman’s medical condition and records.
59

E.g., Idaho R. Civ. P. 2.6, 26(b)(5)(B), and 45(e)(2)(B); Idaho Loc. R. 4th Jud. Dist., Rule 8
(“Whenever a party files a motion or proposed order requesting to have a document (or other
materials) filed under seal, the clerk must file the motion but the document will be lodged. The
lodged document will be treated as sealed, until the court rules upon the motion. If the court grants
the motion, the document will be filed and sealed.”)
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Petitioners are not advancing or standing on their own interests. 60 Petitioners’ Brief gives no
justification for this failure of standing to make this particular argument. 61
In any event, that argument fails because it proves too little. Petitioners’ Brief is making a
facial, not an as-applied, challenge to the Act. Petitioners’ Brief would have this Court strike down
the entirety of the Act on the speculation that in some future civil action the court and the parties
will not adequately protect an unconsenting woman’s not-already-public medical information. If
(and that is a big if) that ever happens, the woman can seek relief through an as-applied challenge
to that perceived narrow inadequacy in the Act. And, indeed, only the woman can seek that relief,
not Petitioners or other abortion providers, because it is her interest alone that is at stake.
All this underscores yet again the legislative wisdom in enacting the Act’s exclusiveenforcement provision, which has effectively brought this proceeding before this Court. In
addressing this “informational privacy” argument, this Court, in construing the Act, can pronounce
binding guidelines for the state’s district courts relative to the protection of confidentiality—
something a federal district court cannot do. This fortunate circumstance brings into play this
Court’s long-applied rule that it will authoritatively (as only it can) construe a state statute if at all

60

Petitioners are not challenging the Bill on the ground that, in its operation, it might conflict with
their obligations under federal law to protect the medical records of their patients.

61

The Attorney General will argue that Petitioners do not have standing to prosecute this
proceeding. We take no position on that standing issue. However, the Legislature will not be
displeased if this Court proceeds to a resolution on the merits now, that being far and away the
speediest disposition of Petitioners’ challenges to the Act.
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possible in a way to preserve its constitutionality.62 This fortunate circumstance also brings into
play this Court’s unique, authoritative role in harmonizing to the greatest extent possible multiple
state laws addressing or impacting the same interest. 63
In sum, the Act does not violate any state constitutional guarantee of “informational
privacy,” and certainly not in any way properly the subject of a facial challenge to it.
V.

The Act’s Penalty Provisions Do Not Violate The Idaho Constitution’s Void-forVagueness Doctrine
Petitioners’ Brief makes its “excessive and vague penalties” argument at pages 28–31 and

in doing so wrongly conflates two different aspects of the void-for-vagueness doctrine. That
doctrine can apply either to proscribed conduct 64 or to a prescribed penalty. 65 Petitioners’ Brief
speaks of and mixes both together in the arguments’ first paragraph. Yet it becomes clear that
62

See Moon v. N. Idaho Farmers Ass'n, 140 Idaho 536, 540, 96 P.3d 637, 641 (2004) (“The party
challenging a statute on constitutional grounds bears the burden of establishing that the statute is
unconstitutional and “must overcome a strong presumption of validity.”) (citing Olsen v. J.A.
Freeman Co., 117 Idaho 706, 709, 791 P.2d 1285, 1288 (1990)).
63

In Idaho, courts are obligated to seek an interpretation of a statute that upholds
its constitutionality. See State v. Newman, 108 Idaho 5, 13, 696 P.2d 856, 864 (1985). The judicial
power to declare legislative action invalid upon constitutional grounds is to be exercised only in
clear cases. State ex rel. Brassey v. Hanson, 81 Idaho 403, 406, 342 P.2d 706, 709 (1959).
64

Per this Court, “a statute denies due process of law and raises a constitutional question only
when it is so vague that men of common intelligence must necessarily guess at its meaning and
differ as to its application.” Olsen v. J.A. Freeman Co., 117 Idaho 706, 716, 791 P.2d 1285, 1295
(1990).
65

See City of Chicago v. Morales, 527 U.S. 41, 56, 119 S. Ct. 1849, 1859 (1999) (“First, it may
fail to provide the kind of notice that will enable ordinary people to understand what conduct it
prohibits; second, it may authorize and even encourage arbitrary and discriminatory
enforcement.”).
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Petitioners’ Brief is not arguing that Petitioners and other abortion providers do not have a
sufficiently clear idea of what conduct on their part the Act allows and does not allow. They know.
So all that Petitioners’ Brief really attacks is what it calls the Act’s “vague and excessive
penalties.”
That phrase as used by Petitioners’ Brief does not appear to encompass the actual damages
or attorney’s fees allowed by the Act to a successful plaintiff. Petitioners’ Brief limits itself to the
Act’s provision for “statutory damages in an amount not less than twenty thousand dollars
($20,000).” 66 Petitioners’ Brief argues first that “[t]his Court must apply a more stringent
vagueness test in evaluating” the statutory-damages provision both because that provision is
supposedly “a criminal penalty” embedded in a “quasi-criminal ordinance” and because the Act’s
regulation is allegedly unconstitutional. Id. at 29. But to state the obvious, the statutory-damages
provision is not a criminal penalty; the only “criminal penalty” in the Act is in its expressive, nonenforceable “criminal provision,” and Petitioners’ Brief is not attacking that particular “penalty”
by way of its “vague and excessive” argument. Nor is the statutory-damages provision embedded
in a “quasi-criminal ordinance”; rather, that provision is part and parcel of a new private cause of
action enforceable only in a civil action. 67

66

SB 1309 § 6(1)(b).

67

Quasi-criminal actions “gleans its applicable rules from both the civil and the criminal law.”
State v. Palmlund, 95 Idaho 150, 153, 504 P.2d 1199, 1202 (1972). Here, there is no basis to assert
that an action under the Act would apply Idaho’s criminal rules.
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The statutory-damages provision is in the Act for two legitimate purposes. First, it is part
of the incentive for enforcement by the authorized private attorneys general and is thus no more
“penal” than the treble damages awarded in private civil antitrust actions or a federal False Claims
Act case. 68 Second, it is a legislative effort to approximate the minimum measure of actual
damages resulting from the loss, by unlawful conduct, of a son or daughter, a brother or sister, a
grandson or granddaughter, a niece or nephew. That is a protection, as legislatively specified
statutory damages often are, against the vagaries sometimes found in measurements of actual
damages for the kind of loss we are talking about here. 69
Petitioners’ Brief’s other ground for demanding “a more stringent vagueness test” (that the
Act is supposedly “unconstitutional”) also fails. It fails because the Act’s regulation of abortion
does not violate the Idaho Constitution, as shown in Section VII below. As to the federal
constitution, Petitioners’ Brief does not challenge the regulation on that ground; it does not ask
this Court to declare the Act violative of the federal constitution. Accordingly, under the wellestablished presumption of constitutionality,70 the Act’s regulation stands as constitutional in the
context of this Court’s review of the statutory-damages provision.

68

See U.S. ex rel. Miller v. Bill Harbert Int'l Const., Inc., 608 F.3d 871, 878 (D.C. Cir. 2010) (“The
FCA is not penal”).
69

See, e.g., Cass County Music Co. v. C.H.L.R., Inc., 88 F.3d 635, 643 (1996) (“[S]tatutory
damages are by definition a substitute for unproven or unprovable actual damages.”).
70

See Olsen v. J.A. Freeman Co., 117 Idaho 706, 709, 791 P.2d 1285, 1288 (1990)) (The party
challenging a statute on constitutional grounds bears the burden of establishing that the statute is
unconstitutional and “must overcome a strong presumption of validity.”); State v. Hellickson,
34

All this means that this Court must determine under its usual deferential standard 71 whether
the $20,000 figure chosen by Legislature is “excessive” in any constitutionally meaningful sense.
We say $20,000 because any greater amount is not before this Court in this proceeding, which is
strictly a facial challenge to the Act. Any greater figure is wholly speculative and can be dealt with
properly in and only in an as-applied appellate challenge. 72
The $20,000 figure serves to incentivize adequately those chosen as private attorneys
general. That is the Legislature’s judgment. Petitioners’ Brief gives no valid reason why that
judgment is bad or why this Court should not give its usual deference to a legislative judgment of
this type.
The $20,000 figure is also a fair approximation of the smallest amount a feeling human
being should receive as damages for the loss—caused by intentional unlawful conduct—of a son
or daughter, brother or sister, grandson or granddaughter, niece or nephew. That is the

135 Idaho 742, 744, 24 P.3d 59, 61 (2001) (“In reviewing the constitutionality of a statute, Idaho
appellate courts are obligated to “seek an interpretation of a statute that upholds its
constitutionality.”)
71

Id.; Elec. Wholesale Supply Co. v. Nielson, 136 Idaho 814, 825, 41 P.3d 242, 253 (2001) (“’this
court does not have the power to invalidate or nullify a constitutional act of the legislature.... [I]f
it does not clearly violate the constitution, the court must and will uphold it.’” The power to make
law and declare public policy is vested with the legislature. This Court will not intrude upon the
province of the legislature.”) (emphasis added).
72

See, e.g. Harris v. Mexican Specialty Foods, Inc., 564 F.3d 1301, 1309 (11th Cir.
2009) (“Typically, excessiveness review occurs after a jury has delivered a damages
award.”); Provine v. Office Depot, Inc., No. C 11-00903 SI, 2012 WL 2711085, at *7 (N.D. Cal.
July 6, 2012) (“Prior to a determination of defendant's liability, it is premature to analyze whether
the potential penalty owed is unconstitutional.”).
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Legislature’s judgment. And that is a judgment firmly based on a widely shared human
experience—the very real and lingering pain and grief felt by so very many of us when just such
a loss results from a spontaneous abortion. The Legislature believes that, as a matter of human
nature generally, such pain and grief are not less when caused by intentional unlawful conduct and
may well be greater. Petitioners’ Brief gives no valid reason why the Legislature’s judgment is
bad or why this Court should not give its usual deference to a legislative judgment of this type.
VI.

The Act’s Regulation of Abortion Does Not Violate Idaho’s Constitutional Equal
Protection Norms
Petitioners’ Brief argues that the Act draws an unconstitutional (because violative of this

State’s equal protection norms) distinction between abortion providers and other medical
professionals. 73 This argument fails.
First and foremost, it fails because it is either blind to or willfully fails to acknowledge the
profound difference between an abortion and all other medical procedures. Only an abortion sets
out intentionally to terminate the life of a preborn child, to kill what is indisputably human life, to
cut short the only biological process in the universe that, but for that intentional intervention, will

73

Idaho’s state equal protection rights are contained in Article I, Section 2 and Article I, Section 1
of the Idaho Constitution. “The principle underlying the equal protection clauses of both the Idaho
and United States Constitutions is that all persons in like circumstances should receive the same
benefits and burdens of the law.” Bon Appetit Gourmet Foods, Inc. v. State, Dep't of Employment,
117 Idaho 1002, 1003, 793 P.2d 675, 676 (1989). As a necessary corollary, no equal protection
analysis is required and no violation of equal protection will be found in situations where the State
has not engaged in the disparate treatment of similarly situated individuals. See Alpine Vill. Co. v.
City of McCall, 154 Idaho 930, 937, 303 P.3d 617, 624 (2013) (citing Shobe v. Ada Cnty., Bd. of
Comm'rs, 130 Idaho 580, 585–86, 944 P.2d 715, 720–21 (1997)). Here, there is no disparate
treatment of similarly situated individuals—in this case, the abortion providers.
36

bring forth a being that even abortion providers cannot deny must be accorded the fullest measure
of dignity, respect, protection, and life available under any constitutional system. That is a
distinction that makes a difference if any distinction ever has in the eyes of the law. It is that
distinction that fully justifies, under any constitutional standard, separate regulation of abortion
providers and their death-dealing procedures. 74
Petitioners’ Brief’s equal protection argument also fails because the “right” to an abortion
not allowed by the Act is not a fundamental or any other kind of right under Idaho’s Constitution
(the only constitution invoked), Petitioners’ Brief at 32, see Section VI below; because those
authorized as private attorneys general have a close kinship to the aborted preborn child and thus
have suffered a real loss that reasonably justifies the standing the Legislature has given them,
Petitioners’ Brief at 33, see Section I above; because the Act’s statutory-damages provision well
serves important and legitimate state interests with a measure of damages reasonably related to the
loss and therefore not excessive, Petitioners’ Brief at 33, see Section IV above; and because the
Act’s regulation fails no other constitutional norm, Petitioners’ Brief at 33, see Sections II and III

74

A statute creating a distinction will only be found to deny Idaho’s equal protection clause if “(1)
the classification is totally unrelated to the state’s goals, and (2) there is no conceivable state of
facts that will support the state’s classification.” Venters v. Sorrento Delaware, Inc., 141 Idaho
245, 251, 108 P.3d 392, 398 (2005). Here, even if there is a distinction created, any rational basis
review is satisfied. As set forth above, where Idaho has decided, consistent with prior established
public policy, to recognize “the presence of a fetal heartbeat” identifies the presence of life and
has simply established procedures by which private individuals can have the value of that life—
life that is directly related to their particular familial interests, recognized. As such, the Heartbeat
Act unquestionably achieves Idaho’s legitimate and previously expressed overarching interest in
giving value to all unborn life.
37

above. In other words and in sum, all the “wrongful” ways in which the Act supposedly treats
abortion providers differently than other medical professionals are not wrongful at all; those ways
well serve important and legitimate state interests directly connected to the profoundly different
medical procedure of abortion.
VII.

The Idaho Constitution Does Not Mandate An Abortion Regime Of The Kind Imposed
By Roe/Casey

Petitioners’ Brief’s final argument is a plea that this Court impose an abortion regime on
Idaho in the same way and of the same kind as the abortion regime that Roe/Casey imposed on
this Nation. That “same way” and that “same kind,” however, are contrary to the language and
intent of the Idaho Constitution and this Court’s constitutional jurisprudence.
As to language, the Idaho Constitution contains no reference to abortion—nor would it
given Idaho’s clear opposition to abortion at the time that the Idaho Constitution was adopted. 75 In
that respect, abortion is like a myriad of other important human activities such as treatment of the
environment and animals, commercial competition or the stifling thereof, and fraudulent
contracting practices. Our Constitution establishes democratic institutions and processes and then
leaves regulation of those unmentioned but important activities to those democratic processes,
meaning preeminently through the work of the Legislature.
The only constitutional language invoked by Petitioners’ Brief is our due process clause,
Idaho Const. art. 1, §13, and, oblivious of the irony, Article 1, §1’s assertion of our “inalienable
75

See Idaho Rev. Stat. §§ 6794, 6795 (1887).
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rights, among which are enjoying and defending life . . . .” Petitioners’ Brief at 34 (emphasis
added). Regarding the due process clause, nothing in this Court’s constitutional jurisprudence
mandates or even suggests a “substantive” due process doctrine that empowers, let alone obligates,
this Court to legislate the regulation of abortion as the Roe majority and the Casey plurality did.
In so regulating, the United States Supreme Court damaged greatly both the political unity and
order of this Nation, see Section I above, and that Court’s own institutional credibility, which in
the end is the sole source of its strength and effectiveness. Regarding our inalienable right to defend
life, the Act is the product and champion of that right, not its violator. The people of Idaho have
exercised that right wonderfully well by bringing forth the Act through the democratic processes
established for them by the Idaho Constitution.
As to the purpose and intent of the Idaho Constitution and its framers, our history is clear.
At the time of the framing and ratification of the due process and inalienable rights clauses,
legislative power was being employed to regulate abortion, 76 and Petitioners’ Brief presents no
evidence that the drafting framers or the ratifying voters intended their new Constitution to prohibit
or even constrict that long-established power. Indeed, it seems beyond dispute that they would
have been shocked by such a notion.

76

Id.
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Petitioners’ Brief at 35–36 says that this Court’s articulation and protection of our
fundamental right of procreation requires it to now strike down the Act. In so arguing, Petitioners’
Brief ignores the very essence of that right. It is the right of a man and a woman in union to create
and bring forth human life. That is the very meaning of the word procreation. 77 Petitioners’ Brief
does not explain how that right can encompass the opposite action of destroying life. 78 That is like
saying that inherent in the right to be free from slavery is the right to enslave. Or that inherent in
the right to be free from government restraint on free speech is the right to use government power
to suppress another’s speech. Our precious right to give life is not a right to destroy life. It would
be a horrible perversion of language and this Court’s jurisprudence to so conclude. And tellingly,
Petitioners’ Brief’s argument does not rely on this Court’s jurisprudence; rather, it relies solely on
federal court decisions centered on Roe/Casey and their progeny. Id. at 36. At the end of this
section, we speak a bit more about the profoundly flawed nature of that body of law. For now, we
reference our discussion in Section I above and the fact that many brilliant scholars personally
favoring a lenient abortion policy have already well demonstrated those flaws. 79
77

The Oxford English Dictionary gives as its first definition of procreation this: “1. The action
of procreating; reproduction, generation, propagation of species; the fact of being begotten.” OED
Online. March 2022. Oxford University Press.
http://www.oed.com/viewdictionaryentry/Entry/11125 (accessed April 28, 2022).
78

Poe v. Gerstein, 517 F.2d 787, 796 (5th Cir. 1975), aff'd sub nom. Gerstein v. Coe, 428 U.S.
901, 96 S. Ct. 3202 (1976) (“The fact that both procreation and abortion have been held to be
fundamental rights is understandably confusing.”).
79

E.g., John Hart Ely, The Wages of Crying Wolf: A Comment on Roe v. Wade, 82 Yale L.J. 920,
935-937 (1973);
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[Roe] is not constitutional law and gives almost no sense of an obligation to try to
be. …. What is frightening about Roe is that this super-protected right is not
inferable from the language of the Constitution, the framers’ thinking respecting
the specific problem in issue, any general value derivable from the provisions they
included, or the nation’s governmental structure. Nor is it explainable in terms of
the unusual political impotence of the group judicially protected vis-à-vis the
interest that legislatively prevailed over it.… At times the inferences the Court has
drawn from the values the Constitution marks for special protection have been
controversial, even shaky, but never before has its sense of an obligation to draw
one been so obviously lacking.
See Lawrence Tribe, The Supreme Court, 1972 Term—Foreword: Toward a Model of Roles in
the Due Process of Life and Law, 87 Harv. L. Rev. 1, 7 (1973) (“One of the most curious things
about Roe is that, behind its own verbal smokescreen, the substantive judgment on which it rests
is nowhere to be found.”); see also Edward Lazarus (former law clerk to Justice Harry
Blackmun), The Lingering Problems with Roe v. Wade, and Why the Recent Senate Hearings on
Michael McConnell’s Nomination Only Underlined Them, FindLaw Legal Commentary, Oct. 3,
2002:
As a matter of constitutional interpretation and judicial method, Roe borders on the
indefensible. I say this as someone utterly committed to the right to choose, as
someone who believes such a right has grounding elsewhere in the Constitution
instead of where Roe placed it, and as someone who loved Roe’s author like a
grandfather.…. “What, exactly, is the problem with Roe? The problem, I believe,
is that it has little connection to the Constitutional right it purportedly interpreted.
A constitutional right to privacy broad enough to include abortion has no
meaningful foundation in constitutional text, history, or precedent - at least, it does
not if those sources are fairly described and reasonably faithfully followed.
See Richard Epstein, Substantive Due Process By Any Other Name: The Abortion Cases, 1973
Sup. Ct. Rev. 159 (1973); Ruth Bader Ginsburg, Some Thoughts on Autonomy and Equality in
Relation to Roe v. Wade, 63 N.C. L. Rev. 375, 385–86 (1985) (“Heavy-handed judicial
intervention was difficult to justify and appears to have provoked, not resolved, conflict.”);
Richard Cohen, Support Choice, Not Roe, Washington Post, October 19, 2005:
[T]he very basis of the Roe v. Wade decision — the one that grounds abortion rights
in the Constitution — strikes many people now as faintly ridiculous. Whatever
abortion may be, it cannot simply be a matter of privacy. …. If a Supreme Court
ruling is going to affect so many people then it ought to rest on perfectly clear logic
41

With one exception, Petitioners’ Brief takes the same tack in invoking what it calls the
rights of personal autonomy, id. at 36–37, and bodily privacy, id. at 37–38; it relies solely on
federal court pronouncements underlying and implicated in the Roe/Case abortion regime. 80 The
one exception is Murphy v. Pocatello School District No. 25, 94 Idaho 32 (1971), where this Court
held against a school district regulation allowing a principal to suspend a student based on hair
length. With no disrespect to that school district, from our vantage point of more than 50 years
later we cannot perceive any important or legitimate governmental interest served by such a
regulation. This Court was right in Murphy.
But that holding does not apply to the Act, and Petitioners’ Brief makes no serious attempt
to so apply it. With the Act, the Legislature addressed a great (perhaps the great) public question
of our day, what is the moral value of each and all preborn children, and then struck a balance

and up-to-date science. …. [Roe] is a Supreme Court decision whose reasoning has
not held up. It seems more fiat than argument. …. Still, a bad decision is a bad
decision. If the best we can say for it is that the end justifies the means, then we
have not only lost the argument — but a bit of our soul as well.
This is a small set of examples compared to the many available.
Richard Epstein, Substantive Due Process By Any Other Name: The Abortion Cases, 1973 Sup.
Ct. Rev. 159 (1973).
The Petitioner’s Brief must take this position because these alleged “fundamental rights” are not
explicitly found in the Idaho Constitution and are not implicit in Idaho’s “concept of ordered
liberty.” Consequently, they are not recognized as fundamental rights under Idaho law. See Idaho
Sch. for Equal Educ. Opportunity v. Evans, 123 Idaho 573, 581, 850 P.2d 724, 732 (1993) (“We
now hold that the ‘fundamental rights’ found in our state constitution are those expressed as a
positive right” and “[r]ights not directly guaranteed by the state constitution may be considered to
be fundamental if they are implicit in our State’s concept of ordered liberty.”).
80
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between their undoubted existence as human life and their resulting moral value, on one hand, and,
on the other hand, the interests, sometimes compelling, of those now or in the future contemplating
an abortion. The Legislature does not claim perfection in that balancing; mere mortals are not
capable of such. But it did its best in fulfilling the heavy duty and responsibility imposed on it by
the Idaho Constitution and the people of this state. Undoubtedly, democratic processes will in years
or decades to come alter that balance, one way or the other. But to equate, as Petitioners’ Brief
does, a “government” interest in a student’s hair length with the great moral questions and related
line-drawing that the Legislature grappled with in bringing forth the Act is to go beyond the pale.
In relying on the federal court decisions implicated in the Roe/Casey abortion regime,
Petitioners’ Brief fails to acknowledge what 50 years of national turmoil under that regime teaches,
that those two decisions reside along with Dred Scott 81 and Plessy 82 as the worst Supreme Court
decisions of the ages. And Roe and Casey will certainly end, just as each of those two cases did,
with the dawning, after long struggle, of a better, brighter, more humane society. A relatively
unknown Illinois lawyer refused to accept the constitutional validity of Dred Scott, 83 went on to

81

Dred Scott v. Sandford, 60 U.S. 393, 15 L. Ed. 691 (1857), superseded (1868).

82

Plessy v. Ferguson, 163 U.S. 537, 16 S. Ct. 1138, 41 L. Ed. 256 (1896), overruled by Brown v.
Bd. of Ed. of Topeka, Shawnee Cty., Kan., 347 U.S. 483, 74 S. Ct. 686 (1954).
83

Abraham Lincoln, then a private citizen, presented his critique of the Dred Scott decision in a
speech in Springfield, Illinois on June 26, 1857. He described what makes a Supreme Court
decision credible and worthy of the people’s respect and acceptance and then went on to say: “[A]s
it is true we find it [the Dred Scott decision] wanting in all these claims to the public confidence,
it is not resistance, it is not factious, it is not even disrespectful, to treat it as not having yet quite
established a settled doctrine for the country.” See Abraham Lincoln, “The Dred Scott Decision
43

head a political party dedicated to its overthrow, led this Nation through a horrible civil war the
high purpose of which was to erase the very foundations of Dred Scott, masterly guided the
addition of the Thirteenth Amendment to the United States Constitution, and provided the
unstoppable momentum leading to ratification of the Fourteenth and Fifteenth Amendments. Then
after Plessy ratified and enabled an apartheid substate within this Nation, people of the same spirit
as those who brought down Dred Scott achieved their own victory and buried Plessy, this time by
way of Brown v. Board of Education, 84 the Civil Rights Act of 1964, 85 and the Voting Rights Act
of 1965. 86
Brown may very soon have its counterpart in Dobbs. 87 But whether that is so or not, it is
certain that the struggle to end the Roe/Casey abortion regime will go on. It could not be otherwise
in light of that regime’s flawed origins, its operation in ways too much contrary to enduring aspects
of the American character, and the persisting political disorder and disunity that regime has
spawned and will inevitably continue to spawn as long as it continues. The persuasiveness and

and Slavery” (1857), at https://www.blackpast.org/african-american-history/1857-abrahamlincoln-dred-scott-decision-and-slavery/ (last visited April 27, 2022).
84

Brown v. Bd. of Ed. of Topeka, Shawnee Cty., Kan., 347 U.S. 483, 489, 74 S. Ct. 686, 689
(1954), supplemented sub nom. Brown v. Bd. of Educ. of Topeka, Kan., 349 U.S. 294, 75 S. Ct.
753 (1955).
85

Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq (1964).

86

Voting Rights Act of 1965, 43 U.S.C. §§ 1971, 1973a-p (Supp. I, 1964).

87

Dobbs v. Jackson Women's Health Org., 141 S.Ct. 2619 (2021) (granting petition for writ of
certiorari).
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hence political power of those pleading for resolution of the great abortion issue by democratic
means has only grown, and that steadily, since those decisions were handed down. The large
majority of the people of Idaho stand with those making that plea. Their Legislature certainly does.
CONCLUSION
For all the reasons set forth above, the Legislature of the State of Idaho respectfully requests
that this Court enter an order dismissing the Petition in its entirety, with prejudice.
Date: April 28, 2022
/s/ Daniel W. Bower
Daniel W. Bower
MORRIS BOWER & HAWS, PLLC

/s/ Monte Neil Stewart
Monte Neil Stewart
Lawers for Intervenors-Respondents
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-sixth Legislature
Second Regular Session - 2022
IN THE SENATE
SENATE BILL NO. 1309
BY STATE AFFAIRS COMMITTEE

18

AN ACT
RELATING TO THE FETAL HEARTBEAT PREBORN CHILD PROTECTION ACT; AMENDING SECTION 18-8701, IDAHO CODE, AS ENACTED BY SECTION 1, CHAPTER 289, LAWS OF
2021, TO REDESIGNATE THE SECTION AND TO REVISE A DEFINITION; AMENDING
SECTION 18-8702, IDAHO CODE, AS ENACTED BY SECTION 1, CHAPTER 289, LAWS
OF 2021, TO REDESIGNATE THE SECTION AND TO REVISE LEGISLATIVE FINDINGS
AND INTENT; AMENDING SECTION 18-8704, IDAHO CODE, AS ENACTED BY SECTION
1, CHAPTER 289, LAWS OF 2021, TO REDESIGNATE THE SECTION AND TO PROVIDE
THAT THE SECTION DOES NOT RECOGNIZE A RIGHT TO ABORTION BEFORE A FETAL
HEARTBEAT IS DETECTED; AMENDING SECTION 18-8705, IDAHO CODE, AS ENACTED
BY SECTION 1, CHAPTER 289, LAWS OF 2021, TO REDESIGNATE THE SECTION, TO
PROVIDE AN EFFECTIVE DATE UPON A CERTAIN OCCURRENCE, AND TO PROVIDE APPLICABILITY; REPEALING SECTION 18-8706, IDAHO CODE, AS ENACTED BY SECTION 1, CHAPTER 289, LAWS OF 2021, RELATING TO EFFECTIVENESS UPON ACERTAIN OCCURRENCE; AMENDING SECTION 18-8707, IDAHO CODE, AS ENACTED BY
SECTION 1, CHAPTER 289, LAWS OF 2021, TO REDESIGNATE THE SECTION AND TO
PROVIDE FOR CIVIL CAUSES OF ACTION IN CERTAIN INSTANCES; AND DECLARING
AN EMERGENCY AND PROVIDING AN EFFECTIVE DATE.

19

Be It Enacted by the Legislature of the State of Idaho:

20
21
22

SECTION 1. That Section 18-8701, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby amended to read as follows:

23

18-~8801.
DEFINITIONS. As used in this chapter:
(1) "Abortion" means the use of any means to intentionally terminate
the clinically diagnosable pregnancy of a woman with knowledge that the termination by those means will, with reasonable likelihood, cause the death o f
the preborn child. "Abortion" does not mean the use of an intrauterine device or birth control pill to inhibit or prevent ovu l ations, fertilization,
or the implantation of a fertilized ovum within the u t erus.
(2) "Fetal heartbeat" means embryonic or fetal c ardiac activity or the
steady and repetitive rhythmic contraction of the fetal heart within the
gestational sac.
(3) "Fetus" and "preborn child" each mean an individual organism of the
species Homo sapiens from fertilization until live birth.
(4) "Gestational age" means the age of a preborn human individual as
calculated from the first day of the last menstrual period of a pregnant
woman.
(5)
"Medical emergency" means a condition that, on the basis of the
physieian's ~ood faith elinieal in reasonable medical judgment, so complicates the medical condition of a pregnant woman as t o necessitate the
immediate abortion of her pregnancy to avert her death or for which a delay
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will create serious risk of substantial and irreversible impairment of a
major bodily function.
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SECTION 2 . That Section 18-8702, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby amended to read as follows:
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18-8-+W8802.
LEGISLATIVE FINDINGS AND INTENT. The legislature finds
and declares that:
(1) The life of each human being begins at fertilization, and ~ReerR
preborn children have interests in life, health, and well-being that should
be protected.
(2) The cardiopulmonary definition of death, which is the reigning common law standard for determining death, is defined as the II irreversible cessation of circulatory and respiratory functions." This cardiopulmonary definition of death was included in the uniform determination of death act, a
model law that was adopted by numerous medical and ethics organizations, including the national conference of commissioners on uniform state laws, the
American medical association, and almost all states in the United States.
(3)
Legal standards and the medical community at large both affirm
that a consistent human heartbeat, independent of life support, is a core
determining factor in establishing the legal presence of human life in a full
range of circumstances, for old and young alike.
(4) The heartbeat of a preborn child begins at a biologically identifiable moment in time that can be detected and imaged by medical equipment.
(5) A detectable fetal heartbeat and its characteristics is a key medical predictor in whether a preborn child will reach live birth.
(6) The fetal heartbeat, when detected, presents a clearly identifiable point at which the preborn child in the womb has a greater than ninetyfive percent (95%) chance of survival when carried to term.
(7) The presence of a human heartbeat is a more reliable indicator of
life than the medically uncertain concept of "viability" and whether that
preborn child is "potentially able to live outside the mother's womb.
(8) Therefore, the state of Idaho has a compelling interest in protecting the life of a preborn child at all stages of its development , including
after the preborn child has a detectable heartbeat, which signals rhythmically and without pause the presence of a precious and unique life, one that
is independent and distinct from the mother's and one that is also worthy of
our utmost protection.
11
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SECTION 3. That Sectio n 18-870 4, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby amended to read as follows:
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18-~8804.
ABORTION FOLLOWING DETECTION OF A FETAL HEARTBEAT PROHIBITED. ill A pe rson may not perform an abortion on a pregnant woman when a
fetal heartbeat has been detected, except in the case of a medical emergency,
in the case of rape as defined in section 18-6101, Idaho Code, or in the case
of incest as des c ribed in section 18-6602, Idaho Code. In the case of rape or
incest:
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(-±-~) If the woman is not a minor or subject to guardianship, then, prior
to the performance of the abortion, the woman has reported the act of
rape or incest to a law enforcement agency and provided a copy of such
report to the physician who is to perform the abortion; or
(~Q) If the woman is a minor or subject to guardianship, then, prior to
the performance of the abortion, the woman or her parent or guardian has
reported the act of rape or incest to a law enforcement agency or child
protective services and a copy of such report have been provided to the
physician who is to perform the abortion.
i l l Nothing in this section recognizes a right to abortion before a fetal heartbeat is detected.

SECTION 4. That Section 18-8705, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby amended to read as follows:

35

18-~8805.
PENALTIES FOR VIOLATIONS -- EFFECTIVE UPON A CERTAIN OCCURRENCE. i l l This section shall become effective thirty ( 30) days following the issuance of the judgment in any United States appellate court case in
which the appellate court upholds a restriction or ban on abortion for a preborn child because a detectable heartbeat is present on the grounds that such
restriction or ban does not violate the United States constitution.
i l l Every licensed health care professional who intentionally, knowingly,---at'16 or recklessly performs or induces an abortion in violation of this
chapter commits the crime of criminal abortion. Criminal abortion shall be a
felony punishable by a sentence of imprisonment of no less than two (2) years
and no more than five (5) years in prison.
ill The professional license of any heal th care professional who performs or induces an abortion or who assists in performing or inducing an
abortion in violation of this chapter shall be suspended by the appropriate
licensing board for a minimum of six (6) months upon a first offense and shall
be permanently revoked upon a subsequent offense.
ill Nothing in this section sha l l be construed to conflict with the effectiveness of section 18-622, Idaho Code, following the occurrence of the
circumstances described in that section. In the event both this section and
section 18-622, Idaho Code, are enforceable, section 18-622, Idaho Code,
shall supersede this section.
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SECTION 5. That Section 18-8706, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby repealed.
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SECTION 6. That Section 18-8707, Idaho Code, as enacted by Section 1 ,
Chapter 289, Laws of 2021, be, and the same is hereby amended to read as follows:
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18-m'.7-8807 .
CIVIL CAUSES OF ACTION. i l l Any woman on whom an abortion
is performed in violation of this ohaptor may recoveE iA a eivil aetioA all
damages available to her under Idaho la·,r from the 13erson or persons \VRO iA
tentionally, knowingly, and recklessly violated the 13Eovisions of section
18 8703 OE 18 8704, Idatlo Code. Any female upon whom an abortion has been attempted or performed, the father of the preborn child, a grandparent of the
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preborn child, a sibling of the preborn child, or an aunt or uncle of the preborn child may maintain an action for:
ill All damages from the medical professionals who knowingly or recklessly attempted, performed, or induced the abortion in violation of
this chapter;
ill Notwithstanding any other provision of law, statutory damages in an
amount not less than twenty thousand dollars ($20,000} from the medical
professionals who knowingly or recklessly attempted, performed, or induced an abortion in violation of this chapter; and
.i£l. Costs and attorney's fees.
ill Notwithstanding any other provision of law, a person may bring an
action under this section not later than four (4) years following the date
the cause of action accrues.
ill Notwithstanding any other provision of law, a civil cause of action
under this section may not be brought by a person who impregnated the mother
through an act of rape or incest.
ill Notwithstanding any other provision of law, including chapter 1,
title 12, Idaho Code, a court may not award costs or attorney's fees to a defendant in an action brought under this section.
ill It shall be an affirmative defense if a person sued under subsection
(1) of this section reasonably believed, after conducting a reasonable investigation, that the physician performing or inducing the abortion had complied or would comply with the provisions of this chapter. The defendant has
the burden of providing an affirmative defense by a preponderance of the evidence.
ill The civil causes of action provided for in this section exist independently of any criminal action commenced pursuant to this chapter. A civil
cause of action may be pursued under the provisions of this chapter even if a
criminal prosecution is not pursued.
ill Notwithstanding any other provision of law, including chapters 14,
17, and 18, title 54, Idaho Code, the requirements of this section shall be
enforced exclusively through the private civil causes of action described.
No enforcement of this section may be taken or threatened against any person
by this state, a political subdivision of this state, a prosecuting attorney, or an executive or administrative officer or employee of this state or a
political subdivision of this state.
ill Notwithstanding any other provision of law, this state, a state official, or a prosecuting attorney may not intervene in an action brought under this section. Nothing in this subsection shall prohibit a person described in this subsection from filing an amicus curiae brief in the action.
fil Nothing in this section shall be deemed to affect any familial
rights or responsibilities or any proceedings conducted under Idaho law.
SECTION 7. An emergency existing therefor, which emergency is hereby
declared to exist, this act shall be in full force and effect thirty days following signature by the Governor.

LEGISLATURE OF THE STATE OF IDAHO
Second Regular Session - 2022

Sixty-sixth Legislature
IN THE SENATE

SENATE BILL NO. 1358
BY STATE AFFAIRS COMMITTEE

9

AN ACT
RELATING TO THE FETAL HEARTBEAT PREBORN CHILD PROTECTION ACT; AMENDING SECTION 18-8807, IDAHO CODE, AS AMENDED IN SECTION 6 OF SENATE BILL NO .
1309, IF ENACTED BY THE SECOND REGULAR SESSION OF THE SIXTY-SIXTH IDAHO
LEGISLATURE, TO REVISE A PROVISION REGARDING COSTS AND ATTORNEY'S FEES
AND TO REMOVE A PROVISION REGARDING AN AFFIRMATIVE DEFENSE; AMENDING
SECTION 18-8703, IDAHO CODE, AS ENACTED BY SECTION 1, CHAPTER 289, LAWS
OF 2021, TO REDESIGNATE THE SECTION; AND DECLARING AN EMERGENCY AND PR0VIDING AN EFFECTIVE DATE.
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Be It Enacted by the Legislature of the State of Idaho :
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SECTION 1. That Section 18-8807, Idaho Code, as amended in Section 6
of Senate Bill No. 1309, if enacted by the Second Regular Session of the
Sixty-sixth Idaho Legislature, be, and the same is hereby amended to read as
follows :
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18-8807.
CIVIL CAUSES OF ACTION . ( 1) Any female upon whom an abortion
has been attempted or performed, the father of the preborn child, a grandparent of the preborn child, a sibling of the preborn child, or an aunt or uncle
of the preborn child may maintain an action for:
(a) All damages from the medical professionals who knowingly or recklessly attempted, performed , or induced the abortion in violation of
this chapter;
(b) Notwithstanding any other provision of law, statutory damages in an
.amount not less than twenty thousand dollars ($ 2 0,000} from the medical
professionals who knowingly or recklessly attempted, performed, or induced an abortion in violation of this chapter; and

(c) Costs and attorney's fees .
(2) Notwithstanding any other provision of law, a person may bring an
action under this section not later than four (4) years following the date
the cause of action accrues.
(3) Notwithstanding any other provision of law, a civil cause o f act ion
under this section may not be brought by a person who impregnated the mo ther
through an act of rape or incest.
(4) Notwithstanding any other provision of law, including chapter 1,
title 12, Idaho Code, a court may not award costs or attorney's fees t o a
defendant in an action brought under this section unless the defendant has
complied with the applicable requirements of sections 18-8803 and 18-8804,
Idaho Code.
(5) It sl=tall be an affirmative defense if a person sued 1:1nder subsection
(1) of this section reasonably belieYed 1 after conducting a reasonable 1:n
vestigation, tl=tat Hie pl'lysieian pecfOflflinfij Of inducing the abo:1ction had com
plied Of ,iould comply witl=t tl=te provisions of H1is ehapter. Tl=te defendant l=tas
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the bt1rdeR of providiRCJ aR affirmative defeRse by a prepoRderaRee of the evi
deRce.
#+- The civil causes of action provided for in this section exist independently of any criminal action commenced pursuant to this chapter. A civil
cause of action may be pursued under the provisions of this chapter even if a
criminal prosecution is not pursued.
(+~) Notwithstanding any other provision of law, including chapters
14, 17, and 18, title 54, Idaho Code, the requirements of this section shall
be enforced exclusively through the private civil causes of action described. No enforcement of this section may be taken or threatened against
any person by this state, a political subdivision of this state, a prosecuting attorney, or an executive or administrative officer or employee of this
state or a political subdivision of this state.
(~2) Notwithstanding any other provision of law, this state, a state
official, or a prosecuting attorney may not intervene in an action brought
under this section. Nothing in this subsection shall prohibit a person described in this subsection from filing an amicus curiae brief in the action.
(~~)
Nothing in this section shall be deemed to affect any familial
rights or responsibilities or any proceedings conducted under Idaho law.

SECTION 2. That Section 18-8703, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby amended to read as follows:
18--s+G-38803.
DETERMINATION OF FETAL HEARTBEAT. Any person who intends to perform or induce an abortion on a pregnant woman must determine if
there is the presence of any fetal heartbeat, except in the case of a medical
emergency. In testing for any fetal heartbeat, the person conducting the
physical examination on the pregnant woman must determine in his reasonable
medical judgment and according to standard medical practice whether or not
any fetal heartbeat is present. The person who determines the presence or
absence of any fetal heartbeat must record in the pregnant woman's medical
record the estimated gestational age of the preborn human individual or individuals, the method used to test for the fetal heartbeat, the date and time
of the test, and the results of the test.

SECTION 3. An emergency existing therefor, which emergency is hereby
declared to exist, this act shall be in full force and effect on and after
the effective date of Senate Bill No. 1309, if enacted by the Second Regular
Session of the Sixty-sixth Idaho Legislature.
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