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STATEMENT OF THE CASE
A.

Nature Of The Case And Course Of Proceedings
This case concerns an extraordinary and unconstitutional legislative power grab that flouts

the fundamental structure and purpose of Idaho’s tripartite government. Through Senate Bill 1309
(SB 1309), Ex. 1, the Legislature has stripped the Executive of its power to ensure that the laws of
this State are faithfully executed and instead has empowered a group of private citizens to bring
civil claims against medical professionals who attempt, perform, or induce abortions after
approximately six weeks of pregnancy. Although placed in the State’s criminal code, SB 1309
explicitly forbids all executive officers in the State—including all prosecutors—from enforcing it.
At the same time, the statute encourages private citizens to assume the Executive’s traditional lawenforcement authority, offering lucrative statutory damages beginning at $20,000 per plaintiff and
establishing those private civil causes of action as the exclusive means for enforcing the law, all
in an effort to evade court review of a blatantly unconstitutional law.
State officials agree that SB 1309 goes too far. Before its enactment, the Idaho Office of
the Attorney General advised the Legislature that SB 1309 was likely unconstitutional. And,
although he signed it into law, Governor Little too acknowledged that SB 1309 was likely
unconstitutional. As he observed, “[d]eputizing private citizens to levy hefty monetary fines on
the exercise of a disfavored but judicially recognized constitutional right for the purpose of evading
court review undermines our constitutional form of government and weakens our collective
liberties.” March 23 Letter from Gov. B. Little to J. McGeachin, Ex. 2, at 1.

1

It now falls to this Court to do what neither the Legislature nor the Governor has done:
block this patently unconstitutional law.

Absent this Court’s declaration that SB 1309 is

unconstitutional, this regime will become the law of Idaho on April 22, 2022.
SB 1309 is unconstitutional for six reasons. First, SB 1309 violates the separation of
powers doctrine enshrined in the Idaho Constitution by eliminating the Executive’s enforcement
authority and discretion and exclusively handing civil enforcement to unaccountable private
citizens. Second, SB 1309 constitutes a “special” law in violation of the Idaho Constitution
because it unreasonably alters litigation rules against abortion providers. Third, SB 1309 violates
the Idaho Constitution’s guarantee of informational privacy by authorizing certain private parties
to access patients’ most personal and sensitive information and to put this information in the public
domain. Fourth, SB 1309’s statutory damages provision violates the due process clause of the
Idaho Constitution by allowing unbounded damages that are disproportionate to the harms
suffered—if any—by civil plaintiffs. Fifth, SB 1309 violates the equal protection clauses of the
Idaho Constitution because it disproportionately punishes medical professionals who provide
abortions compared to other medical providers and other civil defendants. Sixth, SB 1309 violates
the Idaho Constitution’s protection of the fundamental right to privacy in making intimate familial
decisions because it bans abortions performed after six weeks, intruding upon one of the most
personal and sensitive judgments that any individual will ever have to make.
Petitioners therefore bring this original action seeking a declaration that SB 1309 is
unconstitutional under the Idaho Constitution. Petitioners further seek a writ of prohibition that

2

prevents lower Idaho courts from giving effect to the unconstitutional civil cause of action
contemplated in SB 1309.
B.

Statement Of Facts
1.

Petitioners’ Interests

Planned Parenthood Great Northwest, Hawaii, Alaska, Indiana, Kentucky (Planned
Parenthood) operates three health centers in Idaho: in Boise, Meridian, and Twin Falls. See Decl.
of K. Smith (“Smith Decl.”), Ex. 3, ¶ 6.

Planned Parenthood’s mission is to provide

comprehensive reproductive health care services, which are vital for public health, especially for
medically underserved populations—of which there are many in the State. See id. ¶¶ 2, 6, 15. 1
Planned Parenthood’s health centers provide services to these communities and others,
including screening for breast and cervical cancer, testing and treatment for various infections,
access to contraception and vaccines, and annual wellness checks. Smith Decl. ¶ 2. The health
centers currently also offer abortion, including medication abortion up to 77 days (or 11 weeks) as
measured from the first day of a patient’s last menstrual period (LMP), and (at one of the centers)
procedural abortion up to 15.6 weeks LMP. Id. ¶ 7. The centers are the only generally available
abortion providers in the State of Idaho. Id. ¶ 12.

1

The federal government has designated fifty Medically Underserved Population Areas in
the State, including portions of 39 of the State’s 44 counties. This data was compiled by using the
search tool provided by the Health Professionals Shortage Area maintained by the United States
Health Resources & Services Administration. See MUA Find, https://data.hrsa.gov/tools/
shortage-area/mua-find (accessed Mar. 29, 2022).

3

Dr. Caitlin Gustafson is a licensed physician based in Valley County, where she practices
family medicine, obstetrics, and gynecology. See Decl. of C. Gustafson (“Gustafson Decl.”), Ex.
4, ¶ 3. She has served as a family doctor in Idaho for nearly two decades. See id. ¶ 2. Dr. Gustafson
also provides abortions for Planned Parenthood. See id. ¶ 3.
2.

SB 1309

SB 1309 is the latest in a series of statutes passed by the Legislature intended to ban
abortion access in Idaho. The State previously sought to ban abortions at twenty weeks, which the
federal courts struck down pursuant to nearly fifty years of precedent, beginning with Roe v. Wade,
410 U.S. 113 (1973), holding that States cannot ban abortion prior to viability. See McCormack
v. Hiedeman, 900 F. Supp. 2d 1128, 1149-1151 (D. Idaho 2013), aff’d sub nom. McCormack v.
Herzog, 788 F.3d 1017, 1029 (9th Cir. 2015). In 2020, the Legislature enacted a ban criminalizing
abortion at all stages of pregnancy. See Idaho Code § 18-622(2) (“Every person who performs or
attempts to perform an abortion … commits the crime of criminal abortion.”).

However,

recognizing that provision is unconstitutional, the Legislature provided that the total ban purports
to become effective only upon a triggering event: in relevant part, 30 days after the U.S. Supreme
Court “restores to the states their authority to prohibit abortion.” Id. § 18-622(1)(a).
In 2021, the Legislature enacted another abortion ban it also acknowledges is
unconstitutional under current law—this one prohibiting any person from “perform[ing] an
abortion on a pregnant woman when a fetal heartbeat has been detected.” Idaho Code § 18-8804;

4

see also id. § 18-8805 (providing for criminal penalties). 2 “Fetal heartbeat” is defined as
“embryonic or fetal cardiac activity or the steady and repetitive rhythmic contraction of the fetal
heart within the gestational sac.” Id. § 18-8801. In a typically developing pregnancy, an
ultrasound can generally detect cardiac activity beginning at approximately six weeks of
pregnancy. See Gustafson Decl. ¶ 12; see also Smith Decl. ¶ 4. Section 18-8804 thus prohibits
virtually all abortions after approximately six weeks LMP—before many patients even know they
are pregnant. See Gustafson Decl. ¶ 15; Smith Decl. ¶ 20. The ban has exceedingly narrow
exceptions: an abortion after approximately six weeks of pregnancy is permissible only in the case
of a narrowly defined “medical emergency” or in the case of rape or incest, but only if it has been
previously reported to law enforcement or (in the case of a minor) to child protective services. 3
Idaho Code § 18-8804.

2

Following the passage of the 2021 Fetal Heartbeat Preborn Child Protection Act, the Idaho
Criminal Code contains two Chapter 87s. See NO Public Funds for Abortion Act, Idaho Code
§§ 18-8701 to -8711; Fetal Heartbeat Preborn Child Protection Act, Idaho Code §§ 18-8701 to
-8708. Perhaps for that reason, the Legislature appears to treat the Fetal Heartbeat Preborn Child
Protection Act as Chapter 88.
See, e.g., Idaho Statutes, https://legislature.idaho.gov/
statutesrules/idstat/title18/t18ch88/ (accessed Mar. 29, 2022) (referring to “Chapter 87 [88] Fetal
Heartbeat Preborn Child Protection Act” and listing Act’s sections as Idaho Code §§ 18-8801 et
seq.). To avoid confusion, Petitioners treat the Fetal Heartbeat Preborn Child Protection Act as
though it were Chapter 88 of the Idaho Code.
3

Governor Little expressed his concerns with the impact of this provision on victims of
sexual assault. As he recognized, the “challenges and delays inherent in obtaining the requisite
police report render the exception meaningless for many,” as well as for those who “lack the
capacity or familial support to report incest and sexual assault.” See March 23 Letter from Gov.
B. Little to J. McGeachin at 1; see also Gustafson Decl. ¶ 10 (“In my experience, women are often
fearful or reluctant to report cases of rape and incest to anyone, let alone government officials.”).

5

Like the total criminal ban on abortion, this criminal six-week ban is not yet in effect. It
purports to take effect 30 days after a U.S. Court of Appeals “upholds a restriction or ban on
abortion for a preborn child because a detectable heartbeat is present on the grounds that such
restriction or ban does not violate the United States constitution.” Idaho Code § 18-8806(1). 4
Again, the reason this criminal ban is not yet in effect and instead depends on triggering events yet
to occur is because it proscribes unequivocally constitutional conduct: terminating a pregnancy
before viability.
Now, just one year later, the Legislature has enacted a dangerous attempt to subvert
existing constitutional precedent even without those triggering events. SB 1309 adds a private
cause of action for civilian enforcement of the six-week ban, which will allow substantial civil
penalties to be imposed on “the medical professionals” 5 who “perform an abortion on a pregnant
woman when a fetal heartbeat has been detected, except in the case of a medical emergency, in the
case of rape … , or in the case of incest.” SB 1309 § 3(1). 6 In a transparent and purposeful attempt
to evade pre-enforcement judicial review of its provisions, SB 1309 strips enforcement power and
discretion from the Executive. Id. § 6(7) (explaining that “[n]o enforcement of this section may
be taken … by this state, a political subdivision of this state, a prosecuting attorney, or an executive

4

If both the total abortion ban and the six-week abortion become enforceable, the total ban
“supersede[s]” the six-week ban. Idaho Code § 18-8806(2).

5

SB 1309 does not define “medical professionals.” Nor does any related provision
restricting abortion. See, e.g., Idaho Code §§ 18-604, 18-8702, 18-8801.
6

SB 1309 relies on the definition of “fetal heartbeat” in Section 18-8801: “embryonic or
fetal cardiac activity or the steady and repetitive rhythmic contraction of the fetal heart within the
gestational sac.” SB 1309 § 1(2).

6

or administrative officer or employee of this state or a political subdivision of this state”). Instead,
SB 1309 places enforcement power solely in the hands of private citizens by creating a civil cause
of action for “[a]ny female upon whom an abortion has been attempted or performed, the father of
the preborn child, a grandparent of the preborn child, a sibling of the preborn child, or an aunt or
uncle of the preborn child” after “an abortion has been attempted or performed.” Id. §§ 6(1), (7).
Any specified plaintiff is entitled to recover from any medical professional who “knowingly or
recklessly attempted, performed, or induced an abortion” in violation of the ban statutory damages
of at least $20,000—with no maximum statutory damages award specified—as well as costs and
attorneys’ fees. Id. Accordingly, any “medical professional” who provides a banned abortion
would be liable. Plaintiffs need not demonstrate that they were injured by the abortion—only that
the medical professional provided the abortion in violation of the statute.
SB 1309 carves out just one exception to this class of potential claimants: It prohibits
actions by persons who impregnated the patient through an act of rape or incest. SB 1309 § 6(3).
Notably, that exception does not extend to the family of a rapist. That is, SB 1309 permits certain
family members of a rapist to sue a medical professional regarding an attempted, performed, or
induced abortion. See @therecount, Twitter (Mar. 15, 2022, 1:17 PM) (video of discussion in
Idaho House of Representatives acknowledging as much). Under SB 1309, civil actions can be
brought against medical professionals for up to four years following the abortion or attempted
abortion. SB 1309 § 6(2). This statute of limitations is twice the length of those applicable to
Idaho’s wrongful death and personal injury statues. See Idaho Code § 5-219.

7

SB 1309 makes it difficult and costly for medical professionals to defend themselves. It is
no defense to a civil action under SB 1309 that the pregnant person consented to the abortion. To
the contrary, SB 1309 allows the pregnant person to sue without claiming any injury. See SB 1309
§ 6(1). Initially, SB 1309 allowed for a single affirmative defense: If the medical professional
proved that he or she “reasonably believed, after conducting a reasonable investigation, that …
[in] performing or inducing the abortion [the medical professional] had complied or would comply
with the provisions of” the six-week ban. Id. § 6(5). However, SB 1358 eliminated that
affirmative defense. See SB 1358, Ex. 5, § 1(5). 7
After SB 1309 was introduced but before its passage, the Idaho Attorney General’s office
concluded that SB 1309 was likely unconstitutional, because it (1) “likely” violated the U.S.
Constitution for impermissibly burdening a pregnant person’s right to obtain a pre-viability
abortion, (2) “could” violate the equal protection clauses of the U.S. and Idaho Constitutions based
on its differential treatment of abortion providers and other medical providers and because of its
unique civil enforcement mechanism, (3) “may” violate the separation of powers doctrine
enshrined in the Idaho Constitution, (4) “may” violate the U.S. Constitution’s due process clause
based on the substantial and uncapped statutory damages available, and (5) “could” be an
unconstitutional grant of statutory standing. See Opinion of the Office of the Idaho Attorney
General, Ex. 6, at 1-6.

7

Instead, SB 1358 amended SB 1309 to allow a defendant (that is, a medical professional)
in a civil suit brought pursuant to SB 1309 to recover her costs and attorneys’ fees if she “complied
with the applicable requirements of sections 18-8803 and 18-8804, Idaho Code.” Otherwise, SB
1309 bars a prevailing defendant from recovering attorneys’ fees and costs.

8

The Legislature passed the bill anyway, and Governor Little signed it into law on March
23, 2022. The same day, Governor Little wrote to the President of the Idaho Senate, expressing
his worry that SB 1309’s “novel civil enforcement mechanism will … be proven unconstitutional
and unwise” because “[d]eputizing private citizens to levy hefty monetary fines on the exercise of
a disfavored but judicially recognized constitutional right for the purpose of evading court review
undermines our constitutional form of government and weakens our collective liberties.” March
23 Letter from Gov. B. Little to J. McGeachin at 1. Governor Little also expressed concerns that
SB 1309 did not adequately protect victims of sexual assault because it “afford[s] monetary
incentive[s] to wrongdoers and family members of rapists.” Id. at 2.
Without intervention, SB 1309 will become effective on April 22, 2022.
3.

SB 1309’s Effect On Petitioners And Their Patients

Absent intervention by this Court, SB 1309 will achieve its obvious purpose: it will
eliminate pre-viability abortions in Idaho after approximately six weeks of pregnancy, before many
women know they are pregnant, even though this is patently unconstitutional. Petitioners’ patients
will not be able to obtain the abortion care in Idaho that they are constitutionally entitled to receive
because of the risk of ruinous and uncertain financial liability that SB 1309 allows.
For patients with regular menstrual periods, six weeks of pregnancy is only two weeks after
the patient’s first missed period. See Gustafson Decl. ¶¶ 15-16; Smith Decl. ¶ 20. 8 Many
patients—especially those who have irregular periods or who experience light bleeding and

8

A full-term pregnancy is approximately 40 weeks LMP. See Gustafson Decl. ¶ 11.

9

cramping similar to a period—may not know that they are pregnant at six weeks LMP. See
Gustafson Decl. ¶¶ 15-16; Smith Decl. ¶ 20. By prohibiting abortion after approximately six weeks
LMP, Section 18-8804 bans abortion roughly four months before viability. 9
People seek abortion for many reasons. For example, some seek an abortion because they
lack sufficient financial resources or support from a partner or family to provide the healthy
environment the child would need. See Gustafson Decl. ¶ 20. Others seek an abortion because
continuing with the pregnancy poses a risk to their health. See id. 10 Approximately 60 percent of
people seeking abortions already have at least one child. 11 See id. Legal abortion is one of the

9

Viability, which is generally understood as the point in pregnancy when a fetus, if born at
that time, has a reasonable likelihood of sustained life after birth, with or without artificial support,
does not occur in a normally developing pregnancy until approximately 24 weeks LMP. See
Gustafson Decl. ¶ 14.
10

Approximately seven hundred women die every year in the United States as a result of
pregnancy or pregnancy-related complications; and the risk of death is especially acute for people
of color, who are nearly four times as likely to suffer a pregnancy-related death than white people
are, and for indigenous people, who are more than twice as likely as white people to die from
conditions caused or exacerbated by pregnancy. Petersen et al., CDC, Racial/Ethnic Disparities
in Pregnancy-Related Deaths – United States, 2007-2016, (Sept. 6, 2019),
https://www.cdc.gov/mmwr/volumes/68/wr/mm6835a3.htm?s_cid=mm6835a3_w; see also
Ortiz, How Texas Abortion Law Is Undermining Native American Women’s Reproductive Justice,
NBC News (Sept. 4, 2021), https://www.nbcnews.com/health/womens-health/how-texasabortion-law-undermining-native-american-women-s-reproductive-n1278494; see also Smith
Decl. ¶ 24.
11

Jerman et al., Guttmacher Inst., Characteristics of U.S. Abortion Patients in 2014 and
Changes Since 2008, at 11 (May 2016), https://www.guttmacher.org/report/characteristics-usabortion-patients-2014.
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safest services in modern health care. See id. ¶ 21. It is far safer than carrying a pregnancy to
term. See id. 12
People who want an abortion generally seek one as soon as possible, but many face
logistical challenges that can delay access to abortion. See Smith Decl. ¶ 19. If SB 1309 takes
effect, even patients who do know they are pregnant prior to six weeks LMP will still need to find
an available appointment, navigate Idaho’s already burdensome regulatory scheme for abortion, 13
and marshal the necessary resources to obtain care, including financial resources to pay for the
abortion and related costs, travel arrangements, time off work (often unpaid, due to a lack of paid
time off or sick leave), and substitute care for a child or other family member. See id. ¶¶ 20-21;
Gustafson Decl. ¶¶ 16-18.
SB 1309 will leave patients seeking abortions after approximately six weeks LMP with no
option but to seek care out-of-state, a daunting task for many patients but especially for those who
are low-income or seeking to conceal their abortion from abusive partners or family members. See
Smith Decl. ¶ 12. Of the providers that are currently available, the nearest would be in Salt Lake
City, Utah (340 miles one-way from Boise, 220 miles one-way from Twin Falls), Reno, Nevada
(420 miles one-way from Boise, 450 miles one-way from Twin Falls), Bend, Oregon (319 miles

12

The mortality rate for childbirth is approximately 14 times higher than for first-trimester
abortion, and every pregnancy-related complication is more common among women having live
births than among those having abortions. Raymond & Grimes, The Comparative Safety of Legal
Induced Abortion and Childbirth in the United States, 119 Obstetrics & Gynecology 215 (Feb.
2012); see also Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2315 (2016).
13

Idaho law requires that patients receive certain materials prepared by the Department of
Health and Welfare at least 24 hours before an abortion. See Smith Decl. ¶ 10.
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one-way from Boise, 444 miles one-way from Twin Falls), Kennewick, Washington (288 miles
one-way from Boise, 414 miles one-way from Twin Falls) and Walla Walla, Washington (250
miles one-way from Boise, 380 miles one-way from Twin Falls). See id. ¶ 13. 14
People seeking an abortion out of State will need to gather more money to cover higher
travel costs (not just for gas, but potentially also for overnight lodging and meals). 15 See Smith
Decl. ¶ 21. They will likely lose additional income from taking time off work. And it will be
harder to find substitute family care. See id. These challenges are especially serious for people
with lower incomes, who are already medically underserved and constitute a substantial portion of
Petitioners’ patients. See id. Nearly 75% of pregnant persons who seek abortions nationwide have

14

Those may be insurmountable journeys for many people, and they are likely not the farthest
ones pregnant people may need to make: After Texas passed Senate Bill 8, the abortion ban on
which SB 1309 is modeled, Texas residents were forced to travel as far away as Illinois to obtain
abortion services because providers in surrounding States were overwhelmed. See Smith Decl.
¶ 18.
15

Studies have confirmed that “greater distances to abortion facilities are associated with
increased burden among patients, including higher associated out-of-pocket costs, greater
difficulty getting to the clinic, negative mental health outcomes, higher likelihood of emergency
room-based follow-up care, delayed care, and decreased use of abortion services.” Fuentes &
Jerman, Distance Traveled to Obtain Clinical Abortion Care in the United States and Reasons for
Clinic Choice, 28 J. Women’s Health 1623, 1623-1624 (2019); see also, e.g., Jerman et al.,
Barriers to Abortion Care and Their Consequences for Patients Traveling for Services:
Qualitative Findings from Two States, 49 Perspectives on Sexual & Reproductive Health 95, 95
nn.11-12 & accompanying text (Apr. 10, 2017, in June 2017 ed.) (“This decrease in service
availability with increasing gestations may create an insurmountable financial barrier for women
who cannot travel.”); Barr-Walker et al., Experiences of women who travel for abortion: A mixed
methods systematic review 14 PLoS ONE 1, tbl. 3 (Apr. 9, 2019).
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poverty-level incomes. 16 See id. ¶ 9. For some, these heightened challenges will be impossible to
overcome; for others, they will appreciably delay their access to an abortion. See id. ¶¶ 21-23.
Delay in accessing abortion poses risks to patients’ health because, although abortion is
very safe, the health risk associated with an abortion increases with gestational age. See Gustafson
Decl. ¶ 23; Smith Decl. ¶ 23. Delay also increases medical costs because procedures become more
expensive as gestational age increases. See Smith Decl. ¶ 22. Pregnant people can find themselves
in a vicious cycle of delaying while gathering funds only to find the procedure more expensive
than anticipated, requiring further delay, or causing them to time out of care altogether. See id.
If patients cannot access abortion prior to six weeks in Idaho and cannot make the trip out
of State, SB 1309 will leave them with two options: carry the pregnancy to term or attempt to selfmanage an abortion without access to accurate medical information. See Smith Decl. ¶ 23. Being
forced to continue a pregnancy against one’s will jeopardizes a person’s physical, mental, and
emotional health, as well as the stability and well-being of their family, including existing children.
See id.; Gustafson Decl. ¶ 24.
For people experiencing intimate partner violence, pregnancy also often exacerbates the
risk of violence and further tethers the pregnant person to their abuser. See Smith Decl. ¶ 25.
Many indigenous women suffer from among the highest rates of rape and sexual assault in the

16

Jerman et al., Guttmacher Inst., Characteristics of U.S. Abortion Patients in 2014 and
Changes Since 2008, at 11 (May 2016), https://www.guttmacher.org/sites/default/files/report_pdf/
characteristics-us-abortion-patients-2014.pdf.
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nation. 17 See id. In addition, SB 1309 will add to the anguish of patients and their families who
receive fetal diagnoses that are incompatible with sustained life after birth—forcing patients to
carry doomed pregnancies for months and suffer the physical and emotional pains of labor and
delivery, knowing all the while that their child will not survive. See id.
The cessation of abortion services at approximately six weeks in Idaho will be devastating
to the people of Idaho.
ISSUES PRESENTED
I
Is SB 1309 unconstitutional because it violates the separation of powers doctrine under
Article II, § 1 of the Idaho Constitution?
II
Is SB 1309 unconstitutional because it violates the prohibition against “special” laws in
Article III, § 19 of the Idaho Constitution?
III
Is SB 1309 unconstitutional because it violates the Idaho Constitution’s guarantee of
informational privacy?

17

Pepitone, These stats on sexual assault rates among Native women will shock you, MSNBC
(Nov. 14, 2018), https://www.msnbc.com/know-your-value/feature/these-stats-sexual-assaultrates-among-native-women-will-shock-ncna935661.
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IV
Is SB 1309 unconstitutional because it denies due process under the Idaho Constitution by
imposing excessive and vague penalties?
V
Is SB 1309 unconstitutional because it violates the equal protection clauses of the Idaho
Constitution in its disparate treatment of abortion providers?
VI
Is SB 1309 unconstitutional because it violates the Idaho Constitution by denying the
fundamental right to privacy in making intimate familial decisions?
JURISDICTION
The Idaho Constitution confers original jurisdiction on this Court to issue “writs of
mandamus, certiorari, prohibition, and habeas corpus, and all writs necessary or proper to the
complete exercise of its appellate jurisdiction.” Idaho Const. art. V, § 9. Pursuant to the Court’s
Rules, “[a]ny person may apply to the Supreme Court for the issuance of any extraordinary writ
or other proceeding over which the Supreme Court has original jurisdiction.” Idaho App. R. 5(a).
This Court has exercised its original jurisdiction when a petitioner “alleges sufficient facts
concerning a possible constitutional violation of an urgent nature.” Reclaim Idaho v. Denney, 497
P.3d 160, 172 (Idaho 2021) (quoting Sweeney v. Otter, 119 Idaho 135, 138 (1990)). Indeed, in the
last several years, this Court has exercised its original jurisdiction to consider petitions regarding
an array of urgent constitutional issues. See, e.g., id. at 194 (considering petition of organizations
seeking declaration that two laws violated Idahoans’ constitutional rights regarding referenda and
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initiatives); Ybarra v. Legislature by Bedke, 166 Idaho 902, 906 (2020) (considering petition of
Superintendent of Public Instruction regarding appropriation bills related to Legislature’s funding
and staffing of her department); Regan v. Denney, 165 Idaho 15, 20 (2019) (considering
individual’s petition regarding constitutionality of initiative resulting in potential delegation of
lawmaking authority to federal government); Coeur D’Alene Tribe v. Denney, 161 Idaho 508, 513514 (2015) (considering Tribe’s petition regarding Secretary of State’s non-discretionary,
ministerial constitutional duty to certify law after invalid gubernatorial veto attempt).
This case fits squarely in that tradition. Without urgent judicial intervention, Petitioners
and their patients will suffer grievous constitutional violations.

In enacting SB 1309, the

Legislature has vitiated the separation of powers doctrine, as set forth in Article II, § 1 of the Idaho
Constitution and violated the Constitution’s prohibition on special legislation. SB 1309 also
violates the guarantees of equal protection and due process under the Idaho Constitution. And SB
1309 infringes on Idahoans’ rights to informational privacy and to privacy in making intimate
familial decisions, which are also protected by the Idaho Constitution. If SB 1309 comes into
effect on April 22, 2022, abortions in Idaho will be effectively banned after approximately six
weeks of pregnancy. See SB 1309 § 7; cf. Regan, 165 Idaho at 20 (potential constitutional violation
was “of an urgent nature due to the 90-day time requirement in” the relevant law); see also Smith
Decl. ¶ 4; Gustafson Decl. ¶ 4.
Petitioners seek relief on an emergency basis, as soon as possible but no later than April
21, the day before SB 1309 takes effect.

Petitioners seek a declaration that SB 1309 is

unconstitutional under the Idaho Constitution. See Van Valkenburgh v. Citizens for Term Limits,
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135 Idaho 121, 123-124 (2000) (original jurisdiction over “petition for a writ of prohibition and
application for a declaratory judgment” that Idaho law is “declared unconstitutional”).
Petitioners also seek a writ of prohibition directing the inferior courts of Idaho not to give
legal effect to the unconstitutional civil cause of action contemplated in SB 1309. “A writ of
prohibition ‘arrests the proceedings of any tribunal, corporation, board or person, when such
proceedings are without or in excess of the jurisdiction of such tribunal, corporation, board or
person.’” Re Petition for Writ of Prohibition, 168 Idaho 909, 917 (2021) (quoting Idaho Code § 7401). “The term ‘jurisdiction’ has a specific meaning in the context of a writ of prohibition.” Id.
at 919 (citing Schweitzer Basin Water Co. v. Schweitzer Fire Dist., 163 Idaho 186, 189 (2017)).
In the context of a writ of prohibition, “‘jurisdiction’ includes ‘power or authority conferred by
law.’” Id. (quoting Henry v. Ysursa, 148 Idaho 913, 915 (2008)). Of course, courts are without
the power to enter judgments that give effect to unconstitutional laws. See Dumas v. Bryan, 35
Idaho 557, 562 (1922) (“An unconstitutional act is not a law; it confers no rights; it imposes no
duties; it affords no protection; it creates no office; it is, in legal contemplation, as inoperative as
though it had never been passed.”). Thus, a writ of prohibition is an appropriate remedy here.
The State of Idaho is the appropriate defendant in this action because, in Idaho, the State
can be directly sued for violations of the Idaho Constitution. Tucker v. State, 162 Idaho 11, 18
(2017) (explaining that “sovereign immunity is inapplicable when constitutional violations are
alleged” because “a contrary rule would render constitutional rights meaningless”).

Here,

Petitioners assert several violations of the Idaho Constitution. Moreover, Petitioners have standing
to sue the State because, among other things, a judgment against the State redresses Petitioners’
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injuries. In particular, a declaration from this Court that SB 1309 is unconstitutional—plus a writ
of prohibition preventing inferior Idaho courts from giving effect to SB 1309’s unconstitutional
civil cause of action—would redress the harms wrought by SB 1309. See id. at 21, 25 (causation
and redressability satisfied when plaintiff class of criminal defendants sued State of Idaho for
declaratory relief based on constitutional violation); see also Allstate Ins. Co. v. Abbott, 495 F.3d
151, 159 (5th Cir. 2007) (noting that when “the state itself is a party, causation and redressability
are easily satisfied” when plaintiff seeks a “declaration of unconstitutionality” of a state law).
This Court has original jurisdiction. It should exercise its jurisdiction, address the petition
on the merits, and grant the requested relief.
ARGUMENT
A.

SB 1309 Violates The Separation Of Powers Enshrined In The Idaho Constitution.
SB 1309 attempts to deputize private citizens to do what fifty years of precedent has

reaffirmed a State itself may not—enforce a pre-viability ban on abortion. See Roe v. Wade, 410
U.S. 113 (1973); Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). Like Texas’s
Senate Bill 8 (SB 8), SB 1309 does this through the creation of an “unprecedented” statutory
scheme, the desired consequence of which is to insulate the State from “responsibility for
implementing and enforcing the [State’s] regulatory regime.” Whole Woman’s Health v. Jackson,
141 S. Ct. 2494, 2496 (2021) (Roberts, C.J., dissenting).
The Idaho Constitution forbids this circumvention. In Idaho, “[t]he supreme executive
power of the state is vested in the governor, who shall see that the laws are faithfully executed.”
Idaho Const. art. IV, § 5; see also Emps. Res. Mgmt. Co. v. Kealey, 166 Idaho 449, 452 (2020)

18

(explaining that “executive functions … are vested in the governor and the executive branch
agencies”). SB 1309 explicitly forbids enforcement by the Executive, and instead deputizes
private citizens—such as grandparents, aunts, and uncles of embryos and fetuses—to enforce state
law. By perverting the ordinary enforcement scheme for criminal prohibitions in this way, the
Legislature attempts to usurp and then re-assign the quintessential power and discretion of the
Executive, violating the Idaho Constitution’s separation of powers. 18
The separation of powers doctrine is enshrined explicitly in Article II of the Idaho
Constitution:
The powers of the government of this state are divided into three distinct
departments, the legislative, executive and judicial; and no person or collection of
persons charged with the exercise of powers properly belonging to one of these
departments shall exercise any powers properly belonging to either of the others,
except as in this constitution expressly directed or permitted.

18

Last year, Chief Justice Roberts remarked that the “nature of the federal right infringed [by
this civil enforcement mechanism] does not matter,” for it is the role of the courts “in our
constitutional system that is at stake.” Whole Woman’s Health v. Jackson, 142 S. Ct. 522, 545
(2021) (Roberts, C.J., concurring in part). After the Supreme Court failed to stop Texas’s SB 8,
legislatures in other States have proposed or adopted statutes with similar enforcement
mechanisms, hoping to avoid judicial review of patently unconstitutional laws and infringing on
other constitutionally protected rights. For example, California Assembly Bill 1594, proposed by
State Senator Robert Hertzberg, “take[s] advantage of the Court’s flawed logic to protect all
Californians” by providing for private enforcement of the State’s gun control laws. See Governor
Newsom Takes Action to Hold the Gun Industry Accountable and Advance California’s NationLeading Protections, Office of Governor Gavin Newsom (Feb. 18, 2022), https://www.gov.ca.
gov/2022/02/18/governor-newsom-takes-action-to-hold-the-gun-industry-accountable-and-advan
ce-californias-nation-leading-protections/. Governor Little shared his concern that given the
passage of SB 1309, “[n]one of the rights we treasure are off limits.” March 23 Letter from Gov.
B. Little to J. McGeachin at 1.
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Idaho Const. art II, § 1. It is quite literally a bedrock principle of state government. It “embodies
the concept that the three branches of government … should remain separate and distinct so that
each is able to operate independently.” State v. Moore, 150 Idaho 17, 20 (2010) (quoting Sweeney,
119 Idaho at 139). Because of the doctrine’s vital importance, this Court “has consistently acted
to protect against encroachment of one department of government on another.” Mead v. Arnell,
117 Idaho 660, 669 (1990); see also Regan, 165 Idaho at 20 (holding that Idaho law altering this
Court’s jurisdiction violated separation of powers doctrine); State v. Easley, 156 Idaho 214, 221
(2014) (holding that county prosecutor’s ability to veto district judge’s sentencing decision
violated separation of powers doctrine); Idaho Schs. for Equal Educ. Opportunity v. State of Idaho,
140 Idaho 586, 594-597 (2004) (ISEEO) (Idaho law authorizing district courts to “impose an
educational necessity levy” violated separation of powers doctrine). “[T]he separation of powers
doctrine is triggered when (1) a textually demonstrable constitutional commitment assigns the
matter to a particular branch of government; or (2) the matter implicates another branch’s
discretionary authority.” Tucker, 162 Idaho at 29 (cleaned up).
This Court has already made clear that a law like SB 1309 would violate the separation of
powers. In Mead v. Arnell, the Court considered whether the Legislature could rescind certain
“rules promulgated by an executive department board or agency.” 117 Idaho at 662. While that
action did not violate the separation of powers, in addressing that argument the Court presaged
and clearly rejected the scenario presented here:
Here, the legislative action has not invalidated the executive department’s
“execution of law.” Such would be the case, for instance, if the legislature had
passed a concurrent resolution to prevent the Attorney General from taking legal

20

action for some violation of a statute. Enforcing the law of this state is a
constitutionally mandated executive department function resting in the office of the
Attorney General.
Id. at 667. This Court has thus already concluded that an authority-stripping provision like SB
1309 violates the separation of powers. And in other contexts, this Court has explained that the
coordinate branches of government may not act to constrain the Executive branch’s discretion in
ensuring that the laws are faithfully executed. See Williams v. Koelsch, 67 Idaho 341, 348-349
(1947) (Ailshie, J., concurring) (“Under the constitutional segregation of the powers of the
government … the court … may not control the chief executive’s discretion.”); cf. Brandt v. State,
118 Idaho 350, 352 (1990) (concluding that a judicial resentencing mechanism would
unconstitutionally “allow[] the judiciary to encroach upon the pardoning and paroling authority of
the executive branch”).
Like the legislative action contemplated and forbidden in Mead, SB 1309 prevents the
Executive from taking legal action for violation of the statute: SB 1309 declares that a provision
of the criminal code “shall be enforced exclusively through the private civil causes of action
described.” SB 1309 § 6(7) (emphasis added); cf. Whole Woman’s Health v. Jackson, 2022 WL
726990, at *4-5, 9 (Tex. Mar. 11, 2022) (holding that SB 8, which by its terms is enforceable
“‘exclusively through the private civil actions described’” in the law, deprives state executive
branch of authority to enforce the law (emphasis omitted)). SB 1309 therefore strips the Executive

21

of its constitutionally protected power and discretion and entrusts it to private citizens. See Tucker,
162 Idaho at 29. 19
The Legislature can, of course, create private enforcement mechanisms that do not run
afoul of the separation of powers doctrine. But those mechanisms ordinarily supplement the
Executive’s authority to enforce state law by authorizing injured parties to sue to achieve a public
regulatory goal. For instance, the Idaho Consumer Protection Act (ICPA) allows “[a]ny person”
harmed by an unlawful consumer practice to “bring an action to recover actual damages or one
thousand dollars ($1,000), whichever is the greater.” Idaho Code § 48-608(1). But the ICPA
explicitly requires that the Executive be notified whenever a private enforcement suit is brought
under the Act, see id. § 48-608(4), and it allows the Attorney General to “bring an action in the
name of the state against” a violator, id. § 48-606. 20
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SB 1309 has been described as a “copycat[] bill[] modeled after Texas’s six-week abortion
ban,” SB 8. Kitchener, Idaho Senate approves Republican bill to ban abortion after six weeks,
Wash. Post (Mar. 3, 2022), https://www.washingtonpost.com/politics/2022/03/03/idaho-abortionrestrictions/. It is worth noting, then, that while the two laws do differ in some respects, they both
are enforced exclusively by private citizens in civil lawsuits. A Texas state court has held SB 8
unconstitutional, in part, because its “grant of enforcement power to ‘any person’ is an unlawful
delegation of power to private persons that violates the Texas Constitution’s separation of powers
provision.” Van Stean v. Texas, No. D-1-GN-21-004179, slip op. at 43-47 (Dist. Ct. Travis Cty.,
Tex., Dec. 9, 2021), https://reason.com/wp-content/uploads/2021/12/Van-Stean-v-Texas-Rightto-Life-order-12-9-21.pdf. This Court should reach the same result in this case. (Although the
Van Stean Court referred to an “unlawful delegation of power,” under Idaho law, SB 1309 more
pointedly presents separation of powers concerns. Cf. Mead, 117 Idaho at 667 (noting that, in case
where Legislature prevented Executive from taking legal action for violation of statute, “no
delegation would be involved”).)
20

Similarly, and by way of illustration, the federal Clean Water Act allows for citizen suits
against any person violating certain standards under the Act. See 33 U.S.C. § 1365. But, under
the Clean Water Act, the U.S. Environmental Protection Agency and the States retain significant
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The Legislature did not follow that permissible model here, but instead purposefully boxed
out the Executive entirely. See SB 1309 § 6(7) (“[T]he requirements of this section shall be
enforced exclusively through the private civil causes of action described.”). At the same time, it
empowered individuals to enforce the law with no required proof of harm, in violation of ordinary
Idaho standing law.

Idaho standing law follows its federal correspondent, Zeyen v.

Pocatello/Chubbuck Sch. Dist. No. 25, 165 Idaho 690, 697-698 (2019), and so does not permit the
Legislature to “expand standing” (Gladstone Realtors v. Village of Bellwood, 441 U.S. 91, 100
(1979)) beyond the irreducible minimum of a distinct and palpable injury the Idaho Constitution
requires, Coeur D’Alene Tribe, 161 Idaho at 513.
SB 1309 violates that principle because it does not require that a plaintiff show any injury;
instead, it will allow unharmed plaintiffs access to Idaho’s courts. See Van Stean v. Texas, No.
D-1-GN-21-004179 (Dist. Ct. Travis Cty., Tex., Dec. 9, 2021), at 33-34 (holding that SB 8 could
not confer statutory standing under Texas state law because, in part, SB 8 “authorized the claimant
to win a significant, mandatory amount of money without showing any connection to, or harm
from, the defendant or his conduct”). Under SB 1309, a rapist’s estranged brother could sue a
medical professional, who three years and 364 days earlier had provided an abortion to his
brother’s victim. That makes a mockery of Idaho’s standing law and thwarts the Idaho courts’
ability to properly adjudicate controversies between interested parties. See Valley Forge Christian

enforcement authority. See id. §§ 1319, 1342; see also Clopton, Redundant Public-Private
Enforcement, 69 Vand. L. Rev. 285, 289-290 (2016) (discussing ubiquity of “legal regimes in
which public and private agents may seek overlapping remedies for the same conduct on
substantially similar theories”).
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Coll. v. Americans United for Separation of Church & State, Inc., 454 U.S. 464, 472 (1982)
(standing law ensures “the legal questions presented to the court will be resolved, not in the rarified
atmosphere of a debating society, but in a concrete factual context conducive to a realistic
appreciation of the consequences of judicial action”).
Compounding this misallocation of power are SB 1309’s minimum $20,000 statutory
damages award, lack of maximum damages, and its extension of the statute of limitations, all of
which create a substantial risk of bad-faith enforcement by private citizens. All these differences
between SB 1309 and an ordinary private enforcement mechanism have the effect of distorting the
separation of powers and violating the Constitution’s careful apportionment of responsibility
among the arms of government. If separation of powers means anything, it means that this Court
cannot permit private litigants to sue under a statute the Executive has recognized is
unconstitutional, but the Legislature has nonetheless deputized unharmed citizens to enforce.
B.

SB 1309 Violates The Idaho Constitution’s Prohibition Against “Special” Laws.
SB 1309 is also unconstitutional because it is a prohibited “special” law that “[r]egulat[es]

the practice of the courts of justice.” Idaho Const. art. III, §19. This Court has defined the term
“special” to mean a classification that “is arbitrary, capricious, or unreasonable.” Arel v. T & L
Enters., Inc., 146 Idaho 29, 35 (2008); see also Jones v. Lynn, 498 P.3d 1174, 1191 (Idaho 2021)
(setting forth “three characteristics of special laws”). 21

21

In other words, for a law to be

SB 1309 is obviously “special” in the ordinary sense of the word. It is the only law of its
kind on the books in the Idaho Code. Cf. Whole Woman’s Health, 141 S. Ct. at 2496 (Roberts,
C.J., dissenting) (referring to Texas’s SB 8, which is SB 1309’s close cousin, as “not only unusual,
but unprecedented”).
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“characterized as a general law, it must be for a legitimate legislative interest and cannot be
arbitrary, capricious, or unreasonable.” ISEEO, 140 Idaho at 591. “In assessing the legitimacy of
a particular law, as well as whether it is arbitrary, capricious, or unreasonable, this Court has on
occasion examined not just the law itself, but its legislative history.” Citizens Against Range
Expansion v. Idaho Fish & Game Dep’t, 153 Idaho 630, 636 (2012).
SB 1309 is unconstitutional because it specially regulates the practice of the courts by
allowing certain unharmed plaintiffs access to Idaho’s courts to pursue a legislatively preferred
cause of action, even though Idaho’s standing rules require that a plaintiff must have suffered a
“distinct and palpable” injury. Coeur d’Alene Tribe, 161 Idaho at 513. And unlike with ordinary
plaintiffs, the Legislature provides that even unharmed parties will recover at least $20,000, even
when they are proceeding in bad faith or for a purely vexatious purpose. By creating both a class
of unharmed plaintiffs and perverse incentives that courts are powerless to moderate, SB 1309
alters normal civil procedure in a manner which “[r]egulat[es] the practice of the courts of justice.”
Idaho Const. art. III, § 19.
This Court has previously invalidated laws as “special” when they altered litigation rules
to treat a classified group of litigants in an unreasonable manner. See, e.g., ISEEO, 140 Idaho at
592 (invaliding law that “alter[ed] the procedure” of an existing lawsuit because it was “in reality
directed specifically at … the Plaintiffs and their cause of action against the Legislature”); Bear
Lake Cty. v. Budge, 9 Idaho 703, 715 (1904) (striking down portion of law that allowed water
commissioner to effect service in action to quiet title to water property rights by publishing notice
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of the suit, which departed from Idaho’s “general law providing how a summons must be served”
in such cases).
If any law in recent memory is “special,” it is SB 1309. Through a gerrymandered scheme
designed for the express purpose of putting an unconstitutional prohibition into effect, SB 1309
allows unharmed individuals—such as estranged family members of rapists—to obtain a windfall
of at least $20,000 by suing an abortion provider. It allows those unharmed individuals twice as
long as most other civil plaintiffs to sue. As both Governor Little and the Office of the Idaho
Attorney General have recognized, SB 1309 was passed to eradicate a recognized constitutional
right through an enforcement mechanism designed to evade judicial review. It is thus the very
definition of unreasonable, and it does not advance a legitimate legislative interest.

Cf.

McCormack, 900 F. Supp. 2d at 1149 (Legislature’s enacting 20-week abortion ban “in the face of
the Idaho Attorney General’s declaration that it is likely unconstitutional … is compelling evidence
of the legislature’s ‘improper purpose’ in enacting it”). SB 1309 is a “special” law in violation of
Article III, § 19 of the Idaho Constitution.
C.

SB 1309 Violates The Idaho Constitution’s Guarantee Of Informational Privacy.
The Idaho Constitution, like the United States Constitution, guarantees citizens the right to

be left alone. See Idaho Const. art. I, §§ 1, 2, 17, 21; see also Murphy v. Pocatello Sch. Dist. No.
25, 94 Idaho 32, 38 (1971). This Court has recognized that the United States Constitution protects
a “zone of privacy” which includes an “individual’s interest in having certain personal matters
remain private.” Cowles Publ’g Co. v. Kootenai Cty. Bd. of Cty. Comm’rs, 144 Idaho 259, 265
(2007) (quoting Whalen v. Roe, 429 U.S. 589, 599 (1977)). This “right to confidentiality” extends
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to “personal medical information” because “there are few matters that are quite so personal as the
status of one’s health, and few matters the dissemination of which one would prefer to maintain
greater control over.” Doe v. City of New York, 15 F.3d 264, 267 (2d Cir. 1994) (and collecting
cases from other courts demonstrating that one is entitled to keep information about one’s body
and health private); see also In re Crawford, 194 F.3d 954, 958 (9th Cir. 1999) (indiscriminate
disclosure of social security numbers may implicate constitutionally protected privacy interests if
government cannot show legitimate state interest); Alpha Med. Clinic v. Anderson, 128 P.3d 364,
369, 378 (Kan. 2006) (recognizing that patient files of “90 women and girls who obtained abortions
at petitioners’ clinics” “could hardly be more sensitive”); Planned Parenthood Federation of Am.,
Inc. v. Ashcroft, Case No. C03-4872 PJH, 2004 WL 432222, at *2 (N.D. Cal. Mar. 5, 2004)
(describing information in abortion patients’ medical records, such as types of contraception,
sexual abuse or rape history, marital status, and the presence or absence of sexually transmitted
diseases as “extremely personal and intimate”).
The zone of privacy protected by the Idaho Constitution is at least as large as that protected
by the United States Constitution. See Williams v. State, 153 Idaho 380, 392 (2012) (holding that
the Court “seriously consider[s] federal constitutional standards in determining the parameters of
[the Court’s] own similar provisions.”). The Idaho Constitution therefore ensures that there is a
constitutional right to confidentiality for the “highly personal and sensitive” aspects of a person’s
private life. See Cowles Publ’g Co., 144 Idaho at 265. This includes, among other things, a
person’s HIV status, sexual orientation, or genetic makeup. See In re Crawford, 194 F.3d at 960.
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In sum, the Idaho Constitution ensures that individuals have the right to determine for themselves
when, how, and to what extent private medical information about them is communicated to others.
SB 1309 violates this right by permitting SB 1309 claimants to place a patient’s pregnancy
and personal abortion decision at issue in public litigation against the patient’s will. See SB 1309
§ 1. Those records are at least as personal and sensitive as those States have recognized deserve
protection. See, e.g., State v. Nelson, 941 P.2d 441, 448 (Mont. 1997) (medical records and
information are protected under Montana Constitution’s guarantee of privacy); King v. State, 535
S.E.2d 492, 495 (Ga. 2000) (Georgia Constitution guarantees a “liberty of privacy”); In re UPS
Ground Freight, Inc., No. 12-20-00129-CV, 2020 WL 6038043, at *6 (Tex. App.—Tyler, Sept.
23, 2020) (recognizing that records related to testing or any controlled substance collection process
was protected by constitutional right to privacy). Exposure of a patient’s private and confidential
medical records to enable private citizens to enforce the State’s unlawful policies violates the Idaho
Constitution’s guarantee of informational privacy and must be declared unconstitutional.
D.

SB 1309 Denies Due Process Under The Idaho Constitution By Imposing Excessive
And Vague Penalties.
SB 1309’s excessive and vague penalties also render it unconstitutional under the Idaho

Constitution’s due process clause. See Idaho Const. art. I, § 13 (“No person shall … be deprived
of life, liberty, or property without due process of law.”). Due process of law requires that the
relevant statute “demonstrate a definiteness and certainty sufficient to permit a person to conform
his conduct thereto.” Voyles v. City of Nampa, 97 Idaho 597, 599 (1976). A statute must be
sufficiently definite to give “people of ordinary intelligence a reasonable opportunity to know what
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is prohibited” and to “avoid arbitrary and discriminatory enforcement.” State v. Leferink, 133
Idaho 780, 783 (1999) (Idaho Constitution); State v. Cobb, 132 Idaho 195, 197 (1998) (same); see
also Sessions v. Dimaya, 138 S. Ct. 1204, 1212 (2018) (U.S. Constitution). If a state law fails
those fair notice requirements, a court will hold that the law is void for vagueness under the due
process clause. See State v. Hellickson, 135 Idaho 742, 745 (2001); see also Dimaya, 138 S. Ct.
at 1212 (similar). 22
This Court must apply a more stringent vagueness test in evaluating SB 1309 for two
reasons. First, SB 1309 imposes penalties that, though civil in name, are quasi-criminal in nature.
See Cobb, 132 Idaho at 198 (“A void for vagueness challenge is more favorably acknowledged
and a more stringent vagueness test will be applied where a statute imposes a criminal penalty”);
see also Village of Hoffman Ests. v. Flipside, Hoffman Ests., Inc., 455 U.S. 489, 499 (1982)
(finding challenged “quasi-criminal” ordinance “may warrant a relatively strict test” because of its
“prohibitory and stigmatizing effect”). Second, as explained in this brief, SB 1309 targets
constitutionally protected conduct. See Cobb, 132 Idaho at 198 (holding that only where a statute
“does not regulate constitutionally protected conduct, or a significant amount of such conduct,”
does a less stringent test apply); see also Dimaya, 138 S. Ct. at 1212-1213 (degree of vagueness
constitutionally permissible depends on nature of statute and consequences and severity of
statute’s imprecision); Hoffman, 455 U.S. at 494 (“In a facial challenge to the overbreadth and

22

Although, as discussed below in Section F, this Court sometimes interprets the Idaho
Constitution to be more protective of constitutional rights than the U.S. Constitution (as it should
do here), the Idaho Constitution’s due process guarantee is, at a minimum, the same as the federal.
Cf. Bell v. Idaho Transp. Dep’t, 151 Idaho 659, 664 n.1 (Ct. App. 2011).
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vagueness of a law, a court’s first task is to determine whether the enactment reaches a substantial
amount of constitutionally protect conduct.” (footnote omitted)).
SB 1309 warrants more stringent review for both reasons because of the punitive nature of
its enforcement scheme in order to limit Idahoans’ ability to make intimate familial decisions.
Under SB 1309’s statutory scheme, medical professionals are subjected to a minimum of $20,000
in statutory damages as well as attorneys’ fees and costs regardless of, and in addition to, the
amount of actual damages incurred by a successful private plaintiff. But due process requires that
an individual receive “fair notice not only of the conduct that will subject him to punishment, but
also of the severity of the penalty that a State may impose.” State v. Gorringe, 481 P.3d 723, 730
(Idaho 2021) (quoting BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 574 (1996)). It forbids the
imposition of “grossly excessive or arbitrary punishments on a tortfeasor[.]” State Farm Mut.
Auto. Ins. Co. v. Campbell, 538 U.S. 408, 416 (2003). A statutory penalty violates due process
where it is so “‘severe and oppressive as to be wholly disproportioned to the offense and obviously
unreasonable.’” United States v. Citrin, 972 F.2d 1044, 1051 (9th Cir. 1992).
SB 1309 also gives no guidance as to how its limitless statutory damages are to be
calculated, thereby failing to give “fair notice … of the severity of the penalty that a State may
impose.” Gore, 517 U.S. at 574; cf. Griff, Inc. v. Curry Bean Co., 138 Idaho 315, 322 (2002).
And SB 1309 empowers arbitrary and discriminatory enforcement in violation of the due process
clause by authorizing and incentivizing private individuals to enforce state law without the typical
legal, procedural, and practical controls that traditionally provide a check on government
enforcement. See Women’s Med. Ctr. of Nw. Houston v. Bell, 248 F.3d 411, 422 (5th Cir. 2001)
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(“Especially in the context of abortion, a constitutionally protected right that has been a traditional
target of hostility, standardless laws and regulations … can open the door to potentially arbitrary
and discriminatory enforcement.”).
E.

In Its Disparate Treatment Of Abortion Providers, SB 1309 Violates The Equal
Protection Clause Of The Idaho Constitution.
The Idaho Constitution requires that “all persons in like circumstances should receive the

same benefits and burdens of the law.” Alpine Vill. Co. v. City of McCall, 154 Idaho 930, 937
(2013). This Court proceeds in three steps when evaluating an equal protection challenge:
“(1) identifying the classification under attack; (2) identifying the level of scrutiny under which
the classification will be examined; and (3) determining whether the applicable standard has been
satisfied.” Gomersall v. St. Luke’s Reg’l Med. Ctr., Ltd., 168 Idaho 308, 318 (2021). SB 1309
classifies and targets abortion providers in a blatantly discriminatory manner which cannot be
supported by any legitimate government interest.
SB 1309 treats abortion providers differently from other medical providers and all other
civil defendants. It subjects Idaho abortion providers to steep monetary penalties through a novel
scheme relying solely on private plaintiffs, and it confers standing on plaintiffs who would
otherwise not be able to show injury. By contrast, under Idaho’s wrongful death statute, only
parents and guardians of minor children can bring actions for injury to the minor. See Idaho Code
§ 5-310. Moreover, SB 1309 creates a four-year statute of limitations, even though the general
statute of limitations for personal injuries and wrongful death in Idaho is just two years. Compare
SB 1309 § 6(2) with Idaho Code § 5-219. SB 1309 also incentivizes these private citizen
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enforcement actions by authorizing claimants to recover, at a minimum, $20,000 in statutory
damages and attorneys’ fees and costs—with no stated maximum. See SB 1309 § (6)(1).
This Court should employ heightened review because SB 1309 interferes with a
fundamental right, see Section F, infra, and because its “discriminatory effects … are either blatant
or apparent on [SB 1309’s] face,” Idaho Schs. for Equal Educ. Opportunity v. Evans, 123 Idaho
573, 582 (1993) (“Evans”); see also Gomersall, 168 Idaho at 319 (heightened “means-focus” test
applies when “discriminatory character” of law is “apparent on its face”); State v. Breed, 111 Idaho
497, 501 (Ct. App. 1986) (“Intermediate tests are applicable to cases where especially important
(though not ‘fundamental’ interests) are at stake, where unusually sensitive (though not ‘suspect’)
classes have been created, or where a statutory scheme ‘otherwise blatantly discriminates.’”). This
Court has applied this sort of review to invalidate laws that were much more tailored to a legitimate
government purpose. See, e.g., Sterling H. Nelson & Sons, Inc. v. Bender, 95 Idaho 813, 814-816
(1974) (striking down statute that created classification for haulers based on weight of processed
or unprocessed commodities because no reason to believe that same weight of processed or
unprocessed commodities affected state highways any differently); Jones v. State Bd. of Med., 97
Idaho 859, 871 (1976) (invalidating medical malpractice reform statute because it “confer[red] an
advantage on doctors and hospitals at the expense of the more seriously injured and damaged
persons”); Thompson v. Hagan, 96 Idaho 19, 20-24 (1974) (striking down automobile guest statute
because, on cursory examination, statute did not advance any of its stated goals and was “over
inclusive in its sweep”); Messmer v. Ker, 96 Idaho 75, 79 (1974) (invalidating airplane guest statute
for similar reasons); cf. Gomersall, 168 Idaho at 321 (noting that state tolling statute might violate
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means-focus test if it “treated minors pursuing a medical negligence action differently from minors
pursuing other types of actions”).
But SB 1309 fails even rational basis review because it blatantly discriminates against
medical providers who offer abortions by singling them out for harsh treatment. Compared to
other laws regulating medical providers, SB 1309 purports to confer standing on a larger class of
citizens to sue under a longer statute of limitations, and it encourages such suits by providing for
substantial statutory damages. And compared to the State’s other procedural laws for civil
litigants, SB 1309 denies to abortion providers the ordinary checks and balances that provide for
a fair civil litigation process by granting claimants who were not injured by the providers the ability
to sue. See Romer v. Evans, 517 U.S. 620, 633 (1996) (the “absence of precedent for [the
challenged law] is itself instructive; ‘[d]iscriminations of an unusual character especially suggest
careful consideration to determine whether they are obnoxious to the [Equal Protection Clause]’”
(quoting Louisville Gas & Elec. Co. v. Coleman, 277 U.S. 32, 37-38 (1928))).
Indeed, SB 1309’s structure and substance—alongside its statutory damages provision, its
private enforcement mechanism, and its placement in Idaho’s criminal code—indicate that the law
has no purpose other than to violate the Idaho Constitution’s separation of powers in order to
penalize abortion providers and deny citizens their constitutional rights. That legislative purpose
is necessarily not legitimate: government exists to ensure the rights of citizens are upheld, not to
deny those rights. See Idaho Const. art. I, § 2; see also Romer, 517 U.S. at 632 (“[This] amendment
seems inexplicable by anything but animus toward the class it affects.”); Ranschburg v. Toan, 709
F.2d 1207, 1211 (8th Cir. 1983) (“An intent to discriminate is not a legitimate state interest.”).
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F.

SB 1309 Violates The Idaho Constitution By Denying Idahoans The Fundamental
Right To Privacy In Making Intimate Familial Decisions.
The Idaho Constitution contains a due process clause similar to the Fourteenth Amendment

to the U.S. Constitution. See Idaho Const. art 1, § 13. The Idaho Constitution also contains a
separate, similar provision that protects life, liberty, and property. See id. § 1 (“All men are by
nature free and equal, and have certain inalienable rights, among which are enjoying and defending
life and liberty; acquiring, possessing and protecting property; pursuing happiness and securing
safety.”). This Court has made clear that the U.S. Supreme Court’s interpretation of the U.S.
Constitution is at least “the floor of constitutional protection” for the Idaho Constitution. State v.
Donato, 135 Idaho 469, 471 (2000). Thus, because it bans pre-viability abortion in violation of
the federal due process clause, there can be no doubt that SB 1309 violates the due process clause
of the Idaho Constitution. See Roe, 410 U.S. at 153-154; see also Casey, 505 U.S. at 846;
McCormack, 788 F.3d at 1029. Governor Little and the Attorney General have acknowledged its
unconstitutionality and, indeed, the Legislature has as well: The “trigger” provisions in Idaho’s
total abortion ban and its six-week ban exist specifically because (until this year) the Legislature
acknowledged that it could not constitutionally ban abortion.
But this Court is not bound to federal law in interpreting Idahoans’ rights. See, e.g., State
v. Guzman, 122 Idaho 981, 987 (1992) (“It is by now beyond dispute that this Court is free to
interpret our state constitution as more protective of the rights of Idaho citizens than the United
States Supreme Court’s interpretation of the federal constitution.”); id. at 998 (remarking that this
Court “unequivocally” does not “adhere to a policy of sheepishly following in the footsteps of the
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U.S. Supreme Court in the area of state constitutional analysis”). Indeed, this Court has made
clear that the history of the Idaho Constitution leaves it “prepared to consider the parameters of
due process under art. 1, § 13 of our constitution without being necessarily bound by the
interpretation given to due process by the United States Supreme Court.” Cootz v. State, 117 Idaho
38, 40 (1989); see also Schevers v. State, 129 Idaho 573, 577 (1996) (“[W]hile [Idaho’s due
process] clause is ‘substantially the same’ as its federal counterpart, ‘the scope is not necessarily
the same.’” (quoting Cootz, 117 Idaho at 40)). 23
And in conducting this independent analysis, this Court has explained that the Idaho
Constitution protects fundamental rights that are either (1) “expressed as a positive right” in the
Constitution, or (2) “implicit in [Idaho]’s concept of ordered liberty.” Evans, 123 Idaho at 581582. A pregnant person’s right to privacy in making intimate familial decisions is implicit in
Idaho’s concept of ordered liberty. That conclusion follows from rights that this Court has already
found are protected by the Idaho Constitution, including the right to procreation, the right to a
degree of personal autonomy, and the right to privacy in the analogous area of search and seizure
law.
First, for almost 50 years, this Court has stated that the right to procreation is a fundamental
right under the Idaho Constitution. See Newlan v. State, 96 Idaho 711, 713 (1975) (remarking that

23

At the Idaho Constitutional Convention in 1889, a delegate objected to the inclusion of the
phrase “nor to be deprived of life, liberty or property” in Article I, § 13 on the basis that it was
duplicative of the guarantees of Article I, § 1. See 1 Proceedings and Debates of the Constitutional
Convention of Idaho, 1889, at 287-288 (I.W. Hart, ed. 1912). But the phrase was included over
that objection.
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Idaho statute would have resulted in suspect classification if it “infringe[d] upon fundamental
rights such as … procreation”); Tarbox v. Tax Comm’n of Idaho, 107 Idaho 957, 960 n.1 (1984)
(quoting Newlan, 96 Idaho at 713); Evans, 123 Idaho at 582 (“[T]his Court has stated that
procreation is a fundamental right, and the right to procreate is not explicitly mentioned in the state
constitution.”); see also Planned Parenthood of Idaho, Inc. v. Kurtz, 2001 WL 34157539, at *11
(Idaho Dist. Ct. Aug. 17, 2001) (“This Court finds that procreation is a fundamental right.”). The
fundamental right to procreation is a critical component of the right to privacy in making intimate
familial decisions. That is because the decision whether to bear a child is too “intimate and
personal” to be “form[ed] under compulsion of the State.” Casey, 505 U.S. at 851; see also id.
(explaining that the State cannot enter “the private realm of family life”); id. at 852-853 (explaining
that right to privacy involves “personal decisions concerning not only the meaning of procreation
but also human responsibility and respect for it”); Obergefell v. Hodges, 576 U.S. 644, 666 (2015)
(referring to the choice to procreate as “among the most intimate that an individual can make”);
cf. Roe, 410 U.S. at 152 (remarking on the close connection between the right to procreate and the
privacy right encompassing the right to terminate pregnancy (citing Skinner v. Oklahoma ex rel.
Williamson, 316 U.S. 535, 541-542 (1942))).
Second, this Court long ago recognized that the Idaho Constitution protects some degree
of personal autonomy. In Murphy v. Pocatello School District No. 25, this Court struck down a
school district regulation that allowed a principal to suspend a student based on the student’s hair
length. 94 Idaho 32, 33 (1971). The Murphy Court held that “the right to wear one’s hair in a
manner of his choice” was a “protected right of personal taste” protected by: (1) Article I, § 1 of
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the Idaho Constitution, which recognizes individuals’ “inalienable rights,” such as those to enjoy
life and liberty and to pursue happiness, (2) Article I, § 21 of the Idaho Constitution, which
establishes that the Constitution’s “enumeration of rights shall not be construed to impair or deny
other rights retained by the people,” and (3) the Ninth Amendment to the U.S. Constitution, which
corresponds to Article I, § 21 of the Idaho Constitution. See id. at 38 & n.1 (relying on Griswold
v. Connecticut, 381 U.S. 479 (1965)). The Murphy Court relied heavily on the reservation of rights
and wrote:
What is clear from an examination of the history and origin of the Ninth
Amendment is that the absence of a specific constitutional provision dealing with
the rights of privacy, personal t[a]ste, the right to be left alone, and the like, does
not compel the conclusion that no such right exists. On the contrary, the opposite
conclusion is compelled.
Id. at 37; see also Smylie v. Williams, 81 Idaho 335, 339 (1959) (noting that “our State Constitution
is an instrument of limitation and not of grant” and citing Art. I, § 21). The personal autonomy
reflected in the Ninth Amendment’s reservation of rights is another pillar upon which stands the
right to privacy in making intimate familial decisions. Cf. Griswold, 381 U.S. at 484-485 (relying,
in part, on Ninth Amendment in recognizing right to marital privacy); Roe, 410 U.S. at 152-153
(noting that U.S. Constitution’s “right of privacy, whether it be found in the Fourteenth
Amendment[] … or … in the Ninth Amendment[], … is broad enough to encompass a woman’s
decision whether or not to terminate her pregnancy,” and citing Griswold, 381 U.S. at 486
(Goldberg, J., concurring)).
Third, this Court has made clear that where bodily privacy is concerned, the Idaho
Constitution is more protective than the U.S. Constitution. The Idaho Constitution includes an
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analogue to the Fourth Amendment to the U.S. Constitution. See Idaho Const. art. I, § 17
(providing, in part, that “[t]he right of the people to be secure in their persons, houses, papers and
effects against unreasonable searches and seizures shall not be violated”). This Court has
“previously found Article 1, § 17, in some instances, provides greater protection than the parallel
provision in the Fourth Amendment of the U.S. Constitution.” Donato, 135 Idaho at 472; see also
Guzman, 122 Idaho at 998 (holding that the good-faith exception to the exclusionary rule does not
exist under Idaho Const. art. I, § 17).

Indeed, some Idaho courts have referred to the

“expansiveness of Idaho’s protection of privacy” under the Idaho Constitution. See, e.g., Kurtz,
2001 WL 34157539, at *11; see also id. (“privacy has been generally considered a more broadly
protected right under the Idaho Constitution than under the United States Constitution”). This
broad right to privacy as recognized in search and seizure law is another fundamental building
block that supports the right to privacy in making intimate familial decisions. See Griswold, 381
U.S. at 484-485 (relying, in part, on Fourth Amendment in recognizing right to marital privacy);
cf. Roe, 410 U.S. at 152 (citing Terry v. Ohio, 392 U.S. 1, 8-9 (1968) and Katz v. United States,
389 U.S. 347, 350 (1967)).
This precedent supports the conclusion that the right to privacy in making intimate familial
decisions is a fundamental right under the Idaho Constitution, independent from the federal
constitution, as other state constitutions also provide. See, e.g., Planned Parenthood of Heartland
v. Reynolds ex rel. State, 915 N.W.2d 206, 234-237 (Iowa 2018) (the Iowa Constitution protects
“the profoundly personal decisions Iowans make about family, procreation, and child rearing,” and
proceeding from those rights to conclude that Iowa Constitution protects right to terminate
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pregnancy); Hodes & Nauser, MDs, P.A. v. Schmidt, 440 P.3d 461, 486 (Kan. 2019) (the Kansas
Constitution protects “right to make decisions about parenting and procreation” and thus also
protects right to terminate pregnancy). Because SB 1309 so obviously intrudes upon individuals’
right to privacy in making intimate familial decisions, there can be no doubt it is unconstitutional.
CONCLUSION
This Court alone can preserve the vitality of the Idaho Constitution’s separation of powers,
which SB 1309 aims to erode. SB 1309 is unconstitutional for that reason, and for all the others
discussed. For the foregoing reasons, this Court should declare SB 1309 unconstitutional and issue
a writ of prohibition that forbids Idaho courts from giving effect to SB 1309’s civil cause of action.
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Second Regular Session - 2022
IN THE SENATE
SENATE BILL NO. 1309
BY STATE AFFAIRS COMMITTEE
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AN ACT
RELATING TO THE FETAL HEARTBEAT PREBORN CHILD PROTECTION ACT; AMENDING SECTION 18-8701, IDAHO CODE, AS ENACTED BY SECTION 1, CHAPTER 289, LAWS OF
2021, TO REDESIGNATE THE SECTION AND TO REVISE A DEFINITION; AMENDING
SECTION 18-8702, IDAHO CODE, AS ENACTED BY SECTION 1, CHAPTER 289, LAWS
OF 2021, TO REDESIGNATE THE SECTION AND TO REVISE LEGISLATIVE FINDINGS
AND INTENT; AMENDING SECTION 18-8704, IDAHO CODE, AS ENACTED BY SECTION
1, CHAPTER 289, LAWS OF 2021, TO REDESIGNATE THE SECTION AND TO PROVIDE
THAT THE SECTION DOES NOT RECOGNIZE A RIGHT TO ABORTION BEFORE A FETAL
HEARTBEAT IS DETECTED; AMENDING SECTION 18-8705, IDAHO CODE, AS ENACTED
BY SECTION 1, CHAPTER 289, LAWS OF 2021, TO REDESIGNATE THE SECTION, TO
PROVIDE AN EFFECTIVE DATE UPON A CERTAIN OCCURRENCE, AND TO PROVIDE APPLICABILITY; REPEALING SECTION 18-8706, IDAHO CODE, AS ENACTED BY SECTION 1, CHAPTER 289, LAWS OF 2021, RELATING TO EFFECTIVENESS UPON A CERTAIN OCCURRENCE; AMENDING SECTION 18-8707, IDAHO CODE, AS ENACTED BY
SECTION 1, CHAPTER 289, LAWS OF 2021, TO REDESIGNATE THE SECTION AND TO
PROVIDE FOR CIVIL CAUSES OF ACTION IN CERTAIN INSTANCES; AND DECLARING
AN EMERGENCY AND PROVIDING AN EFFECTIVE DATE.
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Be It Enacted by the Legislature of the State of Idaho:
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SECTION 1. That Section 18-8701, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby amended to read as follows:
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18-87018801. DEFINITIONS. As used in this chapter:
(1) "Abortion" means the use of any means to intentionally terminate
the clinically diagnosable pregnancy of a woman with knowledge that the termination by those means will, with reasonable likelihood, cause the death of
the preborn child. "Abortion" does not mean the use of an intrauterine device or birth control pill to inhibit or prevent ovulations, fertilization,
or the implantation of a fertilized ovum within the uterus.
(2) "Fetal heartbeat" means embryonic or fetal cardiac activity or the
steady and repetitive rhythmic contraction of the fetal heart within the
gestational sac.
(3) "Fetus" and "preborn child" each mean an individual organism of the
species Homo sapiens from fertilization until live birth.
(4) "Gestational age" means the age of a preborn human individual as
calculated from the first day of the last menstrual period of a pregnant
woman.
(5) "Medical emergency" means a condition that, on the basis of the
physician's good faith clinical in reasonable medical judgment, so complicates the medical condition of a pregnant woman as to necessitate the
immediate abortion of her pregnancy to avert her death or for which a delay
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will create serious risk of substantial and irreversible impairment of a
major bodily function.
SECTION 2. That Section 18-8702, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby amended to read as follows:
18-87028802. LEGISLATIVE FINDINGS AND INTENT. The legislature finds
and declares that:
(1) The life of each human being begins at fertilization, and unborn
preborn children have interests in life, health, and well-being that should
be protected.
(2) The cardiopulmonary definition of death, which is the reigning common law standard for determining death, is defined as the "irreversible cessation of circulatory and respiratory functions." This cardiopulmonary definition of death was included in the uniform determination of death act, a
model law that was adopted by numerous medical and ethics organizations, including the national conference of commissioners on uniform state laws, the
American medical association, and almost all states in the United States.
(3) Legal standards and the medical community at large both affirm
that a consistent human heartbeat, independent of life support, is a core
determining factor in establishing the legal presence of human life in a full
range of circumstances, for old and young alike.
(4) The heartbeat of a preborn child begins at a biologically identifiable moment in time that can be detected and imaged by medical equipment.
(5) A detectable fetal heartbeat and its characteristics is a key medical predictor in whether a preborn child will reach live birth.
(6) The fetal heartbeat, when detected, presents a clearly identifiable point at which the preborn child in the womb has a greater than ninetyfive percent (95%) chance of survival when carried to term.
(7) The presence of a human heartbeat is a more reliable indicator of
life than the medically uncertain concept of "viability" and whether that
preborn child is "potentially able to live outside the mother's womb."
(8) Therefore, the state of Idaho has a compelling interest in protecting the life of a preborn child at all stages of its development, including
after the preborn child has a detectable heartbeat, which signals rhythmically and without pause the presence of a precious and unique life, one that
is independent and distinct from the mother's and one that is also worthy of
our utmost protection.
SECTION 3. That Section 18-8704, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby amended to read as follows:
18-87048804. ABORTION FOLLOWING DETECTION OF A FETAL HEARTBEAT PROHIBITED. (1) A person may not perform an abortion on a pregnant woman when a
fetal heartbeat has been detected, except in the case of a medical emergency,
in the case of rape as defined in section 18-6101, Idaho Code, or in the case
of incest as described in section 18-6602, Idaho Code. In the case of rape or
incest:
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(1a) If the woman is not a minor or subject to guardianship, then, prior
to the performance of the abortion, the woman has reported the act of
rape or incest to a law enforcement agency and provided a copy of such
report to the physician who is to perform the abortion; or
(2b) If the woman is a minor or subject to guardianship, then, prior to
the performance of the abortion, the woman or her parent or guardian has
reported the act of rape or incest to a law enforcement agency or child
protective services and a copy of such report have been provided to the
physician who is to perform the abortion.
(2) Nothing in this section recognizes a right to abortion before a fetal heartbeat is detected.
SECTION 4. That Section 18-8705, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby amended to read as follows:
18-87058805. PENALTIES FOR VIOLATIONS -- EFFECTIVE UPON A CERTAIN OCCURRENCE. (1) This section shall become effective thirty (30) days following the issuance of the judgment in any United States appellate court case in
which the appellate court upholds a restriction or ban on abortion for a preborn child because a detectable heartbeat is present on the grounds that such
restriction or ban does not violate the United States constitution.
(2) Every licensed health care professional who intentionally, knowingly, and or recklessly performs or induces an abortion in violation of this
chapter commits the crime of criminal abortion. Criminal abortion shall be a
felony punishable by a sentence of imprisonment of no less than two (2) years
and no more than five (5) years in prison.
(3) The professional license of any health care professional who performs or induces an abortion or who assists in performing or inducing an
abortion in violation of this chapter shall be suspended by the appropriate
licensing board for a minimum of six (6) months upon a first offense and shall
be permanently revoked upon a subsequent offense.
(4) Nothing in this section shall be construed to conflict with the effectiveness of section 18-622, Idaho Code, following the occurrence of the
circumstances described in that section. In the event both this section and
section 18-622, Idaho Code, are enforceable, section 18-622, Idaho Code,
shall supersede this section.
SECTION 5. That Section 18-8706, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby repealed.
SECTION 6. That Section 18-8707, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby amended to read as follows:
18-87078807. CIVIL CAUSES OF ACTION. (1) Any woman on whom an abortion
is performed in violation of this chapter may recover in a civil action all
damages available to her under Idaho law from the person or persons who intentionally, knowingly, and recklessly violated the provisions of section
18-8703 or 18-8704, Idaho Code. Any female upon whom an abortion has been attempted or performed, the father of the preborn child, a grandparent of the
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preborn child, a sibling of the preborn child, or an aunt or uncle of the preborn child may maintain an action for:
(a) All damages from the medical professionals who knowingly or recklessly attempted, performed, or induced the abortion in violation of
this chapter;
(b) Notwithstanding any other provision of law, statutory damages in an
amount not less than twenty thousand dollars ($20,000) from the medical
professionals who knowingly or recklessly attempted, performed, or induced an abortion in violation of this chapter; and
(c) Costs and attorney's fees.
(2) Notwithstanding any other provision of law, a person may bring an
action under this section not later than four (4) years following the date
the cause of action accrues.
(3) Notwithstanding any other provision of law, a civil cause of action
under this section may not be brought by a person who impregnated the mother
through an act of rape or incest.
(4) Notwithstanding any other provision of law, including chapter 1,
title 12, Idaho Code, a court may not award costs or attorney's fees to a defendant in an action brought under this section.
(5) It shall be an affirmative defense if a person sued under subsection
(1) of this section reasonably believed, after conducting a reasonable investigation, that the physician performing or inducing the abortion had complied or would comply with the provisions of this chapter. The defendant has
the burden of providing an affirmative defense by a preponderance of the evidence.
(6) The civil causes of action provided for in this section exist independently of any criminal action commenced pursuant to this chapter. A civil
cause of action may be pursued under the provisions of this chapter even if a
criminal prosecution is not pursued.
(7) Notwithstanding any other provision of law, including chapters 14,
17, and 18, title 54, Idaho Code, the requirements of this section shall be
enforced exclusively through the private civil causes of action described.
No enforcement of this section may be taken or threatened against any person
by this state, a political subdivision of this state, a prosecuting attorney, or an executive or administrative officer or employee of this state or a
political subdivision of this state.
(8) Notwithstanding any other provision of law, this state, a state official, or a prosecuting attorney may not intervene in an action brought under this section. Nothing in this subsection shall prohibit a person described in this subsection from filing an amicus curiae brief in the action.
(9) Nothing in this section shall be deemed to affect any familial
rights or responsibilities or any proceedings conducted under Idaho law.
SECTION 7. An emergency existing therefor, which emergency is hereby
declared to exist, this act shall be in full force and effect thirty days following signature by the Governor.

Exhibit 2

B R A D LITTLE
GOVERNOR

March 23, 2022
The Honorable Janice McGeachin
President of the Senate
Idaho State Senate
Hand Delivered
Dear Madam President,
I hereby advise you that I have signed on March 23, 2022, and transmitted to the Office of
the Secretary of State, with my approval, the following Senate Bills, to wit:
SENATE BILL 1309
SENATE BILL 1358
within the time prescribed by law, the same having arrived in the Office of the Governor at the
hour of 1:46 p.m. on March 17, 2022.
I stand in solidarity with all Idahoans who seek to protect the lives of pre born babies. That
is why I signed into law last year the Fetal Heartbeat Preborn Child Protection Act, the very act
this legislation now seeks to amend. It is also why I joined other pro-life governors last summer in
an amicus brief requesting the U.S. Supreme Court overturn Roe v. Wade and P tanned Parenthood
v. Casey. I firmly believe those decisions were incorrectly decided and that federalism mandates
the regulation of abortion be returned to the states.
Yet, until our nation's highest court invalidates Roe and Casey, those rulings remain the
law of the land and inseparable from the very Constitution I swore an oath to uphold. While I
support the pro-life policy in this legislation, I fear the novel civil enforcement mechanism will in
short order be proven both unconstitutional and unwise. Deputizing private citizens to levy hefty
monetary fines on the exercise of a disfavored but judicially recognized constitutional right for the
purpose of evading court review undermines our constitutional form of government and weakens
our collective liberties. None of the rights we treasure are off limits. How long before California,
New York, and other states hostile to the First and Second Amendments use the same method to
target our religious freedoms and right to bear arms?

STATE CAPITOL • BOISE, IDAHO 8 3 7 2 0 • ( 2 0 8 ) 3 3 4 - 2 1 0 0

I also have significant concerns with the unintended consequences this legislation will have
on victims o f sexual assault. I appreciate the exception provided for victims of rape and incest, but
the challenges and delays inherent in obtaining the requisite police report render the exception
meaningless for many. I am particularly concerned for those vulnerable women and children who
lack the capacity or familial support to report incest and sexual assault. Ultimately, this legislation
risks retraumatizing victims by affording monetary incentivizes to wrongdoers and family
members of rapists.
I remain committed to protecting the lives of preborn babies and strongly encourage the
legislature to promptly rectify any unintended consequences with this legislation to ensure the state
sufficiently protects the interests o f victims of sexual assault.
Sincere!

Brad Little
Governor o f Idaho

Exhibit 3

IN THE SUPREME COURT FOR THE STATE OF IDAHO
PLANNED PARENTHOOD GREAT
NORTHWEST, HAWAII, ALASKA, INDIANA,
KENTUCKY, on behalf of itself, its staff, physicians
and patients, and Caitlin Gustafson, M.D., on behalf
of herself and her patients,
Case No. _____

Petitioners,
v.
STATE OF IDAHO,
Respondent.

DECLARATION OF KRISTINE SMITH IN SUPPORT OF PETITION FOR WRIT OF
PROHIBITION AND APPLICATION FOR DECLARATORY JUDGMENT
I, Kristine Smith, hereby declare as follows:
1.

I am over the age of eighteen. I make this declaration based on personal knowledge

of the matters stated herein and on information known or reasonably available to my organization.
If called to do so, I am competent to testify as to the matters contained herein.
Personal Background
2.

I am the Area Service Director of Planned Parenthood Great Northwest, Hawaii,

Alaska, Indiana, Kentucky (Planned Parenthood), and in that position I am responsible for the
health centers in the State of Idaho. I have worked for Planned Parenthood since 2012, and I have
been the Area Service Director for eight years. Planned Parenthood is a not-for-profit corporation
organized under the laws of the State of Washington and doing business in Idaho. We are the
largest provider of reproductive health services in Idaho, operating three health centers in the State
in Ada County and Twin Falls County. Planned Parenthood provides a broad range of reproductive
1

and sexual health services to many individuals of all genders, both adults and teens. Those services
include, but are not limited to, well person examinations, birth control, testing and treatment for
sexually transmitted infections, cancer screening, and pregnancy testing. Planned Parenthood’s
physicians provide both medication and procedural abortions.
3.

I am responsible for management of the Planned Parenthood health centers in Idaho

and therefore am familiar with our operations, including the services we provide and the
communities we serve. I submit this declaration in support of Petitioners’ Verified Petition for
Writ of Prohibition and Application for Declaratory Judgment seeking a declaration that Idaho
Senate Bill No. 1309 (SB 1309) is unlawful and unenforceable under the Idaho Constitution and
seeking a writ of prohibition forbidding Idaho courts from giving effect to SB 1309’s civil
enforcement provision.
4.

I understand that SB 1309 bans abortion in Idaho after a “fetal heartbeat” has been

detected. “Fetal heartbeat” is not a medical term. Based on how it is defined in SB 1309, a “fetal
heartbeat” occurs at approximately six weeks after the first day of the pregnant person’s last
menstrual period (LMP). It will also put our medical staff at risk of ruinous civil penalties.
Planned Parenthood will therefore have to stop performing all abortion services after
approximately six weeks LMP in Idaho.
5.

The Governor signed SB 1309 into law on March 23, and it will take effect on April

22. In the absence of judicial relief, we will be unable to provide most Idaho patients seeking
abortions with that service in our Idaho health centers.

2

Planned Parenthood’s Services in Idaho
6.

Planned Parenthood operates three health centers in Idaho, located in Boise,

Meridian, and Twin Falls. At these health centers, patients can receive testing, treatment and
vaccines for certain sexually transmitted infections, cervical cancer screening, mammogram
referrals, fibroids evaluations, and annual wellness checks, among other services. In 2021,
Planned Parenthood’s Idaho health centers served 7,930 patients in 12,908 patient encounters. Our
health centers also offer abortion services.
7.

Planned Parenthood’s health center in Meridian offers in-clinic procedural and

medication abortion services. The health centers in Boise and Twin Falls currently offer only
medication abortion. Medication abortion is available through 11 weeks (77 days) LMP, and
procedural abortion is available through 15.6 weeks LMP.
8.

Medication abortion involves the use of two prescription medications approved by

the United States Food and Drug Administration: mifepristone followed by misoprostol. As
performed in Idaho, a Planned Parenthood patient first takes mifepristone at the health center.
Mifepristone is a progesterone blocker, and it weakens the attachment of the gestational sac from
the uterine wall. Approximately 24 to 48 hours later, patients take misoprostol, which induces
contractions and completes the procedure in a way that is similar to a miscarriage, at a location of
their choosing.
9.

In 2021, Planned Parenthood’s Idaho health centers provided over 1,500 abortions.

The patients seeking abortion care at the three Idaho health centers in 2021 were approximately
70% white, and 30% African American, Asian, Native American, Pacific Islander, multi-racial or
other/unknown. Of these patients, about half had private insurance, and the other half were either
3

“self-pay” or covered by Medicaid. Because, in Idaho, neither Medicaid nor private insurance are
legally allowed to pay for abortions, in practice, all abortions in Idaho are self-funded. Nearly
75% of pregnant persons who seek abortions nationwide live under 200% of the federal poverty
level; and nearly 49% live under the federal poverty line.1 Currently, 10.1% of Idaho’s population
lives in poverty. The poverty rate among women between 18 and 64 years old is 12.7%. The rate
is also disproportionately high among people of color; as of 2020, 19.7 percent of AsianAmericans, 18.2 percent of Latinos, and 29.2 percent of Native Americans in Idaho live below the
poverty line. The federal poverty level is widely considered an inadequate measure of poverty, as
it does not take into account the cost of child care, medical expenses, utilities or taxes. (In 2021,
the federal poverty level for a family of four was $26,500.) Thus, there are more Idaho residents
struggling with poverty than these statistics indicate.
The Need for Abortion Services in Idaho
10.

All patients seeking abortions in Idaho already face barriers that patients seeking

other procedures do not (and which abortion patients in other States where Planned Parenthood
provides services do not face). For example, Idaho law requires that patients receive certain
materials prepared by the Department of Health and Welfare before an abortion and that no
abortion may take place until 24 hours after the patient receives this information. Patients seeking
medication and procedural abortions at Planned Parenthood therefore already must wait at least 24
hours after receiving the required information, which can contribute to delay.

1

See Jerman et al., Characteristics of U.S. Abortion Patients in 2014 and Changes Since
2008,
Guttmacher
Inst.
11
(May
2016),
https://www.guttmacher.org/sites/default/files/report_pdf/characteristics-us-abortion-patients2014.pdf.
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11.

Idaho law also bars advanced practice clinicians, who can safely provide abortions

(and indeed do at Planned Parenthood health centers in other States), from doing so.
12.

Planned Parenthood’s health centers are the only generally available abortion

services providers in the State of Idaho. If SB 1309 were allowed to take effect—and, thus, as I
explain below, Planned Parenthood is forced to stop providing abortions after approximately six
weeks—Idaho abortion patients will have to travel out of State to obtain care.
13.

But there are no out-of-state providers currently offering abortions near either Ada

or Twin Falls Counties. Of the providers that are currently available, the nearest are in Salt Lake
City, Utah (340 miles one-way from Boise, 220 miles one-way from Twin Falls), Reno, Nevada
(420 miles one-way from Boise, 450 miles one-way from Twin Falls), Bend, Oregon (319 miles
one-way from Boise, 444 miles one-way from Twin Falls), Kennewick, Washington (288 miles
one-way from Boise, 414 miles one-way from Twin Falls) and Walla Walla, Washington (250
miles one-way from Boise, 380 miles one-way from Twin Falls).
The Effects of SB 1309
14.

My understanding of SB 1309 is that it will effectively ban abortions in Idaho after

approximately 6 weeks LMP.

It exposes medical professionals at Planned Parenthood to

substantial monetary liability for providing abortion services. Specifically, my understanding is
that under SB 1309, medical professionals at Planned Parenthood could be liable to patients and
family members of the fetus for significant damages if they “knowingly or recklessly attempted,
performed, or induced” an abortion after fetal cardiac activity is detected. I understand that
plaintiffs do not need to demonstrate that they were injured by the abortion, only that the medical
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provider provided abortion services in violation of the statute. Planned Parenthood will be forced
to stop providing abortion services after approximately six weeks LMP if SB 1309 takes effect.
15.

The provision of abortion services is essential to Planned Parenthood’s mission: to

provide comprehensive reproductive health care services, which are vital for public health,
especially for medically underserved populations—of which there are many in the State. Portions
of 39 of the State’s 44 counties have been designated by the federal government as Medically
Underserved Population Areas.
16.

SB 1309 will prevent Planned Parenthood and our dedicated team of medical

professionals from fulfilling this mission.
17.

Most fundamentally, SB 1309 seriously harms our patients by severely limiting

access to safe and legal abortions in their home State. Many pregnant people will not be able to
travel to the closest out-of-state providers to obtain abortions.
18.

I understand that after Senate Bill 8, the abortion ban on which SB 1309 is modeled,

was passed in Texas, many Texas residents had to travel to health centers providing abortion
services in surrounding States to obtain abortions. Some Texas residents were forced to travel as
far as Illinois to obtain abortion services. I believe that Idaho residents will also be forced to travel
very long distances across the Northwest and beyond to obtain care.
19.

People who want an abortion generally seek one as soon as possible, but face many

logistical challenges that can delay access to abortion.
20.

Many patients—especially those who have irregular periods or who experience

light bleeding and cramping similar to a period—may not know that they are pregnant at 6 weeks
LMP. Even patients who do know they are pregnant must still find an available appointment,
6

navigate Idaho’s already burdensome regulatory scheme for abortion, and marshal the necessary
resources to obtain care, including financial resources to pay for the abortion and related costs,
travel arrangements, time off work (often unpaid, due to a lack of paid time off or sick leave), and
care for a child or other family member.
21.

The need to travel long distances to obtain an abortion can significantly burden

access to care, as many patients will need to raise additional funds for travel (not only gas, but
potentially also for overnight lodging and meals) and arrange for childcare and time off work,
which could result in more loss of income. Some patients will not be able to access abortion at all
because travel is simply too burdensome for them. Others may be significantly delayed. These
challenges are especially challenging for people with lower incomes, who are already medically
underserved and constitute a substantial portion of Planned Parenthood’s patients.
22.

Delay also increases the costs associated with the procedure itself, as it becomes

more expensive later in pregnancy. Patients can find themselves in a vicious cycle of delaying
while gathering the necessary funds, but then find the procedure has gotten more expensive and
thus need to further delay. Some patients may be so delayed that they are pushed too far into
pregnancy and are no longer able to have an abortion.
23.

Delays in accessing abortion, or being unable to access abortion at all, also pose

risks to patients’ health because, while abortion is a very safe procedure throughout pregnancy,
the risks of abortion increase with gestational age. If individuals are forced to carry a pregnancy
to term against their will, that can pose a risk to their physical health, as childbirth is far riskier
than abortion, as well as their mental and emotional health and the stability and wellbeing of their
family, including existing children. Some patients who are unable to access legal abortion may
7

attempt an abortion on their own without access to accurate medical information. These burdens
will fall most heavily on patients who already face barriers to accessing health care, including
patients with low incomes, patients of color, patients who live on tribal lands, and patients who
live the farthest from health centers, because these patients will have the most difficulty traveling
to obtain care elsewhere.
24.

Patients forced to remain pregnant against their will also face significant health

risks. Approximately 700 women die every year in the United States as a result of pregnancy or
pregnancy-related complications; and the risk of death is especially acute for people of color, who
are nearly four times as likely to suffer a pregnancy-related death than white people are, and for
indigenous people, who are more than twice as likely as white people to die from conditions caused
or exacerbated by pregnancy.
25.

For people experiencing intimate partner violence, forced pregnancy also often

exacerbates the risk of violence and further tethers the pregnant person to their abuser. Many
indigenous women suffer from among the highest rates of rape and sexual assault in the nation.
In addition, forced pregnancy will add to the anguish of patients and their families who receive
fetal diagnoses that are incompatible with sustained life after birth—forcing patients to carry
doomed pregnancies for months and suffer the physical and emotional pains of labor and delivery,
knowing all the while that their child will not survive.
26.

Additionally, I understand that SB 1309 makes it difficult and costly for medical

professionals to defend themselves. I understand that it is no defense to a civil action under SB
1309 that the patient consented to the abortion, and that the bill allows patients and certain family
members to sue without claiming any injury.
8

Pursuant to Idaho Code § 9-1406,

I

declare under penalty of perjury that the foregoing is

true and correct.

Executed on March 29, 2022, in

yea/{7f [é
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IN THE SUPREME COURT FOR THE STATE OF IDAHO
PLANNED PARENTHOOD GREAT
NORTHWEST, HAWAII, ALASKA, INDIANA,
KENTUCKY, on behalf of itself, its staff, physicians
and patients, and Caitlin Gustafson, M.D., on behalf
of herself and her patients,
Case No. _____

Petitioners,
v.
STATE OF IDAHO,
Respondent.

DECLARATION OF CAITLIN GUSTAFSON, M.D., IN SUPPORT OF PETITION FOR
WRIT OF PROHIBITION AND APPLICATION FOR DECLARATORY JUDGMENT
I, Caitlin Gustafson, M.D., hereby declare as follows:
1.

I am over the age of eighteen. I make this declaration based on personal knowledge

of the matters stated herein and on information known or reasonably available to me. If called to
do so, I am competent to testify as to the matters contained herein.
Personal Background
2.

I am a physician licensed to practice medicine in the State of Idaho since 2004 and

have been a practicing doctor in Idaho for nearly two decades. I have been a board-certified Family
Physician with a fellowship in Obstetrics since 2007.
3.

My practice is based in Valley County, Idaho, where I practice family medicine,

obstetrics, and gynecology. In addition to my private practice, I provide abortions at Planned
Parenthood Great Northwest, Hawaii, Alaska, Indiana, Kentucky (Planned Parenthood) in

1

Meridian, Idaho. I also provide telehealth services for patients of Planned Parenthood. A
significant number of my patients are from rural and other underserved communities.
4.

I submit this declaration in support of Petitioners’ Verified Petition for Writ of

Prohibition and Application for Declaratory Judgment seeking a declaration that Idaho Senate Bill
No. 1309 (SB 1309) is unlawful and unenforceable under the Idaho Constitution and seeking a
writ of prohibition forbidding Idaho courts from giving effect to SB 1309’s civil enforcement
provision. As I understand it, SB 1309 bans most abortions in Idaho and would force me to stop
performing abortions past the time when fetal cardiac activity can be detected, which occurs at
approximately 6 weeks of pregnancy.
5.

The facts and opinions included here are based on my education, training, practical

experience, information, and personal knowledge I have obtained as a Family Physician and an
abortion provider; my attendance at professional conferences; review of relevant medical
literature; and conversations with other medical professionals.
Abortion Generally
6.

There are two methods of abortion: medication abortion and procedural abortion.

Both methods are effective in terminating a pregnancy. Complications from both medication and
procedural abortion are rare, and when they occur, they can usually be managed in an outpatient
clinic setting, either at the time of the abortion or in a follow-up visit. 1

1

See Nat’l Acads. of Scis., Eng’g & Med., The Safety & Quality of Abortion Care in the United
States 77-78, 161-62 (2018); Upadhyay et al., Incidence of Emergency Department Visits and
Complications After Abortion, 125 Obstet. & Gynecol. 175 (2015); Upadhyay et al., Abortionrelated Emergency Department Visits in the United States: An Analysis of a National Emergency
Department Sample, 16 BMC Med. 88 (2018).
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7.

Medication abortion involves a combination of two pills: mifepristone and

misoprostol. As performed in Idaho, a Planned Parenthood patient takes the first medication in
the health center and then, typically twenty-four to forty-eight hours later, takes the second
medication at a location of their choosing, most often at their home, which causes the uterus to
contract and expel its contents in a process similar to a miscarriage.
8.

During a procedural abortion, clinicians open the cervix and then empty the uterine

contents by using suction aspiration alone or in conjunction with instruments. Procedural abortion
is also sometimes referred to as “surgical abortion,” but procedural abortion is not what is
commonly understood as “surgery” because it does not involve an incision.
The Effects of SB 1309 on Patients in Idaho
9.

I have reviewed the provisions of SB 1309, which bans abortion once a “fetal

heartbeat” has been detected and establishes high civil penalties for physicians who provide that
care. SB 1309 defines “fetal heartbeat” as “embryonic or fetal cardiac activity or the steady and
repetitive rhythmic contraction of the fetal heart within the gestational sac.” 2
10.

My understanding is that exceptions to SB 1309 are very narrow. A physician may

provide an abortion after a “fetal heartbeat” is detectable only if there is a medical emergency, in
case of rape, or in case of incest.3 In cases of rape or incest, any patient who is not a minor or
subject to guardianship must have “reported the act of rape or incest to a law enforcement agency
and provided a copy of such report to the physician who is to perform the abortion.” 4 A patient

2

Idaho Code § 18-8801.

3

Idaho Code § 18-8804.

4

Id.
3

who is subject to guardianship or is a minor must first report the act of rape or incest “to a law
enforcement agency or child protective services and a copy of such report [must] have been
provided to the physician who is to perform the abortion.” 5 In my experience, women are often
fearful or reluctant to report cases of rape and incest to anyone, let alone government officials.
11.

SB 1309’s terminology is, in many cases, medically inaccurate. In the field of

medicine, physicians measure pregnancy from the first day of a patient’s last menstrual period
(LMP).

Fertilization of the egg typically occurs at two weeks LMP.

Pregnancy begins

approximately one week later, around three weeks LMP, when the fertilized egg implants in the
uterus, and lasts until approximately 40 weeks LMP. For the first nine weeks of pregnancy, an
embryo develops in the uterus. It is not until approximately 10 weeks LMP that clinicians
recognize the embryo as a fetus.
12.

In a typically developing embryo, cells that form the basis for development of the

heart later in gestation produce cardiac activity that can be detected with ultrasound. Detection of
this cardiac activity happens very early in pregnancy, at approximately 6 weeks LMP and
sometimes sooner. At this point in pregnancy, an ultrasound may reveal a fluid-filled sac, or
gestational sac, within the uterus. An ultrasound at this early gestation may also show a dot within
the gestational sac, which represents the developing embryo, and an electrical impulse that appears
as a visual flicker within that dot. No fully developed heart is present at this time.
13.

However, SB 1309’s definition of “fetal heartbeat” would include the early

electrical impulses present before the full development of the cardiovascular system, which are
not considered “heartbeats” in the medical sense.
5

Id.
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14.

Viability is medically impossible at 6 weeks LMP, the time at which this early

cardiac activity is generally detectable. Viability is generally understood as the point when a fetus
has a reasonable likelihood of sustained survival after birth, with or without artificial support. This
is an individual medical determination that occurs months later in pregnancy, at approximately 24
weeks LMP.
15.

Many patients do not know they are pregnant at 6 weeks LMP and thus seek

abortion care only after cardiac activity is detectable. That is in part because the commonly known
markers of pregnancy (a missed menstrual period and pregnancy symptoms) are not the same for
all pregnant people. For example, some people have irregular periods, and for others, early
pregnancy symptoms, which can include cramping and light bleeding, can mimic those of a period.
16.

Even under the best circumstances, if an Idaho citizen has regular periods and

detects pregnancy as soon as a missed period, they would have roughly two weeks to decide
whether to have an abortion and resolve all financial and logistical challenges associated with
abortion care in Idaho, including complying with Idaho’s 24-hour waiting period for abortions,
and obtaining an appointment.
17.

If SB 1309 goes into effect, I will be forced to stop providing abortions after a “fetal

heartbeat” is detected. I believe other providers will be forced to do the same, and therefore,
abortion will become unavailable after approximately six weeks LMP in Idaho.
18.

The many pregnant people who do not learn that they are pregnant until after 6

weeks LMP, or those who cannot marshal resources to obtain an abortion within two weeks, will
be unable to access abortion in Idaho. For some patients—especially those who live in rural
areas—that would mean traveling hundreds of miles, and would unavoidably result in delays in
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obtaining abortions. Other patients, unable to make that out-of-state trip because of the barriers
they face, may be forced to carry an unintended pregnancy to term.
19.

SB 1309 therefore will seriously harm my patients by depriving them of access to

safe and legal abortions, which is critically important.
20.

People seek abortion care for many complicated and personal reasons. Some

patients, for example, seek an abortion because they lack sufficient financial resources or support
from a partner or family to provide the healthy environment the child would need. Others seek
abortion care because continuing with the pregnancy could pose a greater risk to their health. 6
Approximately 60 percent of women having abortions already have at least one child.
21.

Legal abortion is one of the safest services in modern health care. Abortion is far

safer than carrying a pregnancy to term. The mortality rate for childbirth is approximately 14
times higher than for first-trimester abortion, and every pregnancy related complication is more
common among women having live births than among those having abortions.
22.

Abortion is also extremely common. Nationwide, roughly one out of four women

will have an abortion before the age of 45.
23.

Although abortion is a very safe medical procedure, the health risks associated with

it increase with gestational age.7 As the American College of Obstetricians and Gynecologists
(ACOG) and other well-respected medical professional organizations have observed, abortion “is
an essential component of comprehensive health care” and “a time-sensitive service for which a

6

See Biggs et al., Understanding Why Women Seek Abortions in the US, 13 BMC Women’s
Health 29 (2013).
7

See Nat’l Acads., supra note 1, at 77-78, 161-62.
6

delay of several weeks, or in some cases days, may increase the risks [to patients] or potentially
make it completely inaccessible.”8
24.

Individuals forced to carry an unwanted pregnancy to term also may find it harder

to bring themselves and their family out of poverty.9 Persons who wanted but could not access an
abortion are more likely to be marginally employed, unemployed, or enrolled in public safety net
programs compared to those who obtained an abortion. 10
25.

SB 1309 will disproportionately affect persons of color and indigenous individuals

in Idaho, who already struggle with accessing adequate health care.
26.

And in many cases, those who are victims of partner violence will face increased

difficulty escaping that relationship because of new financial, emotional, and legal ties with that
partner associated with the new child. 11
SB 1309 Will Have a Devastating Effect on Abortion Providers
27.

I also understand that if I provide abortions after fetal cardiac activity has been

detected, I could be personally liable for each abortion under SB 1309. SB 1309 would give certain

8

See ACOG et al., Joint Statement on Abortion Access During the COVID-19 Outbreak (Mar.
18,
2020),
https://www.acog.org/news/news-releases/2020/03/joint-statement-on-abortionaccess-during-the-covid-19-outbreak.
9

Id.; Upadhyay et al., The Effect of Abortion on Having and Achieving Aspirational One-Year
Plans, 15 BMC Women’s Health 102 (2015); Foster et al., Effects of Carrying an Unwanted
Pregnancy to Term on Women’s Existing Children, 205 J. Pediatr. 183 (2019); Foster et al.,
Comparison of Health, Development, Maternal Bonding, and Poverty Among Children Born After
Denial of Abortion vs After Pregnancies Subsequent to an Abortion, 172 JAMA Pediatr. 1053
(2018).
10

See Foster et al., Socioeconomic Outcomes of Women Who Receive and Women Who Are
Denied Wanted Abortions in the United State, 108 Am. J. of Pub. Health 407, 409-13 (2018).
11

See Roberts et al., Risk of Violence from the Man Involved in the Pregnancy after Receiving or
Being Denied an Abortion, 12 BMC Med. 144 (2014).
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people four years to bring lawsuits against me and would award those people, if they are successfi.il
in those lawsuits, minimum damages of$20,000 (with no cap), as well as costs and attorneys' fees.
In addition, I would have to pay for my own lawyers to defend these lawsuits. In light of this
serious risk of civil liability-and in light of the cost and disruption of defending against such
lawsuits-I will not be able to provide abortions for my patients past detection of a "fetal
heattbeat" if SB 1309 is allowed to take effect.
28.

In fact, I fear that even if I comply with SB 1309 and deny my patients safe care

that I have been trained to and otherwise would provide, I will be subject to frivolous lawsuits that
will take time, money for defense, and emotional energy and prevent me from providing the care
my pregnant patients need.
29.

This law is not based in medicine, denies my patients access to safe care that I am

trained to provide, and will greatly harm many Idahoans.

Pursuant to Idaho Code§ 9-1406, I declare under penalty ofpe1ju1y that the foregoing is
true and correct.
Executed on March 29, 2022, in
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Caitlin Gustafson, M.D~
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Exhibit 5

LEGISLATURE OF THE STATE OF IDAHO
Sixty-sixth Legislature
Second Regular Session - 2022
IN THE SENATE
SENATE BILL NO. 1358
BY STATE AFFAIRS COMMITTEE

9

AN ACT
RELATING TO THE FETAL HEARTBEAT PREBORN CHILD PROTECTION ACT; AMENDING SECTION 18-8807, IDAHO CODE, AS AMENDED IN SECTION 6 OF SENATE BILL NO.
1309, IF ENACTED BY THE SECOND REGULAR SESSION OF THE SIXTY-SIXTH IDAHO
LEGISLATURE, TO REVISE A PROVISION REGARDING COSTS AND ATTORNEY'S FEES
AND TO REMOVE A PROVISION REGARDING AN AFFIRMATIVE DEFENSE; AMENDING
SECTION 18-8703, IDAHO CODE, AS ENACTED BY SECTION 1, CHAPTER 289, LAWS
OF 2021, TO REDESIGNATE THE SECTION; AND DECLARING AN EMERGENCY AND PROVIDING AN EFFECTIVE DATE.

10

Be It Enacted by the Legislature of the State of Idaho:

11

SECTION 1. That Section 18-8807, Idaho Code, as amended in Section 6
of Senate Bill No. 1309, if enacted by the Second Regular Session of the
Sixty-sixth Idaho Legislature, be, and the same is hereby amended to read as
follows:
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18-8807. CIVIL CAUSES OF ACTION. (1) Any female upon whom an abortion
has been attempted or performed, the father of the preborn child, a grandparent of the preborn child, a sibling of the preborn child, or an aunt or uncle
of the preborn child may maintain an action for:
(a) All damages from the medical professionals who knowingly or recklessly attempted, performed, or induced the abortion in violation of
this chapter;
(b) Notwithstanding any other provision of law, statutory damages in an
amount not less than twenty thousand dollars ($20,000) from the medical
professionals who knowingly or recklessly attempted, performed, or induced an abortion in violation of this chapter; and
(c) Costs and attorney's fees.
(2) Notwithstanding any other provision of law, a person may bring an
action under this section not later than four (4) years following the date
the cause of action accrues.
(3) Notwithstanding any other provision of law, a civil cause of action
under this section may not be brought by a person who impregnated the mother
through an act of rape or incest.
(4) Notwithstanding any other provision of law, including chapter 1,
title 12, Idaho Code, a court may not award costs or attorney's fees to a
defendant in an action brought under this section unless the defendant has
complied with the applicable requirements of sections 18-8803 and 18-8804,
Idaho Code.
(5) It shall be an affirmative defense if a person sued under subsection
(1) of this section reasonably believed, after conducting a reasonable investigation, that the physician performing or inducing the abortion had complied or would comply with the provisions of this chapter. The defendant has
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the burden of providing an affirmative defense by a preponderance of the evidence.
(6) The civil causes of action provided for in this section exist independently of any criminal action commenced pursuant to this chapter. A civil
cause of action may be pursued under the provisions of this chapter even if a
criminal prosecution is not pursued.
(76) Notwithstanding any other provision of law, including chapters
14, 17, and 18, title 54, Idaho Code, the requirements of this section shall
be enforced exclusively through the private civil causes of action described. No enforcement of this section may be taken or threatened against
any person by this state, a political subdivision of this state, a prosecuting attorney, or an executive or administrative officer or employee of this
state or a political subdivision of this state.
(87) Notwithstanding any other provision of law, this state, a state
official, or a prosecuting attorney may not intervene in an action brought
under this section. Nothing in this subsection shall prohibit a person described in this subsection from filing an amicus curiae brief in the action.
(98) Nothing in this section shall be deemed to affect any familial
rights or responsibilities or any proceedings conducted under Idaho law.
SECTION 2. That Section 18-8703, Idaho Code, as enacted by Section 1,
Chapter 289, Laws of 2021, be, and the same is hereby amended to read as follows:
18-87038803. DETERMINATION OF FETAL HEARTBEAT. Any person who intends to perform or induce an abortion on a pregnant woman must determine if
there is the presence of any fetal heartbeat, except in the case of a medical
emergency. In testing for any fetal heartbeat, the person conducting the
physical examination on the pregnant woman must determine in his reasonable
medical judgment and according to standard medical practice whether or not
any fetal heartbeat is present. The person who determines the presence or
absence of any fetal heartbeat must record in the pregnant woman's medical
record the estimated gestational age of the preborn human individual or individuals, the method used to test for the fetal heartbeat, the date and time
of the test, and the results of the test.
SECTION 3. An emergency existing therefor, which emergency is hereby
declared to exist, this act shall be in full force and effect on and after
the effective date of Senate Bill No. 1309, if enacted by the Second Regular
Session of the Sixty-sixth Idaho Legislature.

Exhibit 6

The Honorable Senator Grant Burgoyne
gburgoyne@senate.idaho.gov
Dear Senator Burgoyne,
You have requested a legal analysis of multiple questions regarding Senate Bill 1309, which would
ban all abortions in the state of Idaho after a fetal heartbeat is detected with very limited exceptions
for medical emergencies, rape, and incest. Specifically, you have provided eight questions you
wished to be answered regarding S.B. 1309. Due to the expedited nature of this request, I have
endeavored to answer the key questions you have posed to the extent possible in the time available.
Question 1: Do the provisions of Section 6 of the bill conflict or create confusion in any
degree with any existing Idaho statutory law, Idaho common law, Idaho or U. S.
constitutional provisions or principles, or the provisions of any Idaho court rule?
a. Senate Bill 1309 would likely be found to violate recognized constitutional rights
under the U.S. Supreme Court’s current understanding of the U.S. Constitution.
S.B. 1309 would effectively prohibit almost all abortions in the State of Idaho beginning
at about six weeks gestational age thirty days after enactment. Should a court adjudicate a
challenge to the law on the merits of the restriction on abortions, it would likely be found
unconstitutional. This is because, under the U.S. Supreme Court’s governing jurisprudence, the
State may not unduly burden a woman’s right to obtain a pre-viability abortion. Whole Woman’s
Health v. Hellerstedt, 136 S. Ct. 2292, 2320 (2016) (quoting Planned Parenthood of Southeastern
Pennsylvania v. Casey, 505 U.S. 833, 878 (1992)). S.B. 1309 would likely be found to effectively
ban virtually all abortions after a fetal heartbeat is detected (i.e., almost all pre-viability abortions)
and thus would likely be found unconstitutional under the Court’s current jurisprudence. See
Jackson Women’s Health Org. v. Dobbs, 379 F. Supp. 3d 549, 553 (S.D. Miss. 2019), aff’d, 951
F.3d 246 (5th Cir. 2020) (granting a preliminary injunction against a very similar ban on abortions
after a fetal heartbeat is detected).
The U.S. Supreme Court is expected to soon issue an opinion revisiting its understanding
of the right to abortion contained in the U.S. Constitution. The U.S. Supreme Court granted
certiorari in the case of Dobbs, et al. v. Jackson Women’s Health Organization, et al., Supreme
Court Dkt. No. 19-1392 (“Dobbs”)—a challenge to a Mississippi law banning most abortions after
15 weeks gestational age--on the question of “whether all pre-viability prohibitions on elective
abortions are unconstitutional.” Dobbs, 141 S. Ct. 2619 (2021). The Court heard oral argument on
December 1, 2021, and a decision is widely expected to be released by the end of June 2022.
Among other arguments, the Dobbs petitioners have asked the Court to overrule Roe v. Wade and
Casey and conclude that there is no constitutional right to an abortion. The arguments have also
focused on the appropriateness of the viability line for state law restrictions on abortion. There is
a possibility that, in just five months, the Court could change the viability line or even overrule
Roe and Casey.

b. S.B. 1309 could be found to violate the Equal Protection Clause of the U.S.
Constitution and the Idaho Constitution.
There is a risk that a reviewing court could conclude that the proposed civil enforcement
action violates the U.S. and/or the Idaho Constitutions by treating abortion providers differently
than other medical providers who violate other state laws. The Equal Protection Clause of the
Fourteenth Amendment to the U.S. Constitution requires that all similarly situated people be
treated alike. U.S. CONST. amend. XIV; City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S.
432, 439, 105 S. Ct. 3249, 87 L. Ed. 2d 313 (1985). The Idaho Constitution similarly guarantees
equal protection under the law. See Idaho Const. art. I, § 1 and § 2; Alpine Vill. Co. v. City of
McCall, 154 Idaho 930, 937, 303 P.3d 617, 624 (2013) (“The principle underlying the equal
protection clauses of both the Idaho and U.S. Constitutions is that all persons in like circumstances
should receive the same benefits and burdens of the law.”).
The Ninth Circuit has held that laws that unequally burden abortion providers are reviewed
under the Equal Protection Clause for whether the law is reasonably related to a rational state
interest and whether there is a “stigmatizing or animus based purpose to the law.” Tucson
Women’s Clinic v. Eden, 379 F.3d 531, 545-46 (9th Cir. 2004). The Ninth Circuit explained in
Animal Legal Defense Fund v. Wasden, 878 F.3d 1184 (9th Cir. 2018) that, even when animus is
present, a law is invalid only if the law serves no legitimate governmental purpose when the
politically unpopular group is not a traditionally suspect class. Id. at 1200-01 (quotation omitted).
Idaho courts would likely employ a similar analysis to determine whether Idaho’s equal
protection guarantees were violated by the civil enforcement mechanism, although a court could
employ a stricter “means-focus” test if the court determined that law distinguished between
different groups “either odiously or on some other basis calculated to excite animosity or ill will.”
See State v. Hart, 135 Idaho 827, 830, 25 P. 3d 850, 853 (2001) (quotation omitted). This
standard is similar to federal intermediate scrutiny and scrutinizes the “means by which the
challenged legislation is said to affect its articulated and otherwise legitimate purpose.” Jones
v. State Bd. of Med., 97 Idaho 859, 871, 555 P.2d 399, 411 (1976).
S.B. 1309 would create a novel civil enforcement action that authorizes lawsuits against
medical providers who knowingly or recklessly attempt, perform, or induce an abortion after a
fetal heartbeat is detected. There are significant differences between this civil enforcement action
and procedures for other actions that can be brought against medical providers for violation of the
other state laws in the provision of care. For example, the proposed law would purport to grant
standing to individuals who could not bring a claim for wrongful death of the fetus. See Compare
Section 6 (granting standing to the mother, father, grandparent, sibling, aunt or uncle of the preborn
child to bring a civil enforcement action) with Idaho Code § 5-310 (allowing parents and guardians
of minor children to bring an action for injury to the child). It would allow actual damages,
statutory damages, and costs and attorney’s fees to the plaintiff, and override statutory fee shifting
mechanisms such as Idaho Code §§ 12-120 and -121 that apply to general civil actions to disallow
an award of fees and costs to the defendant. It would authorize both an award of actual damages
plus statutory damages of at least $20,000 against the defendant. In contrast, for example, Idaho
Code § 16-1607 only allows an award of actual damages or a statutory award of damages of

$2,500, whichever is greater, for bad faith reporting of child abuse, abandonment or neglect. See
also, e.g., Idaho Code § 48-608 (awarding actual damages or statutory damages). And it would
create a four-year statute of limitations, when the general statute of limitations for personal injuries
and wrongful death in Idaho is two years. See Idaho Code § 5-219. Indeed, enforcement of state
laws governing medical professionals solely through the civil enforcement action is itself novel.
Medical professionals are required to comply with state laws governing their practice in large part
through the discretionary prosecutorial actions of their licensing boards, which carry their own
penalties. See Chapters 14, 17, and 18, Title 54, Idaho Code. But licensing boards would be
precluded under Section 6 of S.B. 1309 from enforcing the ban on abortions after a fetal heartbeat
is detected.
Based on the significant difference in treatment between other state laws governing the
provision of medical care and the enforcement mechanism in S.B. 1309, a reviewing court could
conclude that the enforcement mechanism violates the equal protection guarantees of the U.S.
and/or Idaho Constitutions. Notably, an Equal Protection Clause argument against Texas’s Senate
Bill 81 has been raised in a complaint for interpleader and declaratory judgment filed by Alan
Braid, M.D. in the United States District Court for the Northern District of Illinois against three
individuals who sued him under S.B. 8’s civil enforcement scheme for performing an abortion
after a fetal heartbeat was detected. Complaint for Interpleader & Declaratory Judgment, Braid v.
Stilley, No. 1:21-cv-05283 (N.D. Ill. Oct. 5, 2021). A decision on the merits has not yet been
issued in that case.
c. S.B. 1309 may be an unconstitutional delegation of the Governor’s enforcement
power to private citizens and violate the separation powers under the Idaho
Constitution.
The Idaho Constitution vests the “supreme executive power of the state” in the Governor
and assigns him the duty of “see[ing] that the laws are faithfully executed.” Idaho Const. art. IV,
§ 4. But S.B. 1309 expressly precludes any executive branch officer or employee from enforcing
the requirements of the proposed chapter, including licensing agencies. Section 6, ll. 30-36. This
1

S.B. 1309 appears to be modeled after Texas’s Senate Bill 8 (now Texas Health & Safety Code
§§ 171.201, et seq. and referred to herein as Texas’s S.B. 8), which has greatly decreased
abortions in the state of Texas since its passage by requiring physicians determine whether a fetal
heartbeat is present before performing an abortion, banning almost all abortions after a fetal
heartbeat is detected, and creating a civil enforcement action whereby the ban is enforced by
civil lawsuits brought by private citizens against anyone who performs, aids and abets, or intends
to participate in a prohibited abortion. A successful plaintiff can be awarded injunctions,
statutory damages awards, and fees and costs against defendants. The civil enforcement action
created by S.B. 8 contains numerous procedural provisions that make defending against such an
action extremely difficult. Abortion providers and advocates challenging S.B. 8 have faced
difficulty with pre-enforcement challenges to the law. In the meantime, the threat of civil suit
under S.B. 8 appears to have dissuaded many abortion providers from providing abortions in
Texas. A recent report indicates that abortions in Texas fell by about 60% in the first month
after S.B. 8 took effect.

reallocation of the executive branch’s constitutional duty to private citizens could be found to
violate Article IV, Section 4 of the Idaho Constitution.
The delegation of the Governor’s enforcement power to private citizens could also be found
to violate Article II, Section 1, which expressly states:
DEPARTMENTS OF GOVERNMENT. The powers of the government of this
state are divided into three distinct departments, the legislative, executive and
judicial; and no person or collection of persons charged with the exercise of powers
properly belonging to one of these departments shall exercise any powers properly
belonging to either of the others, except as in this constitution expressly directed or
permitted.
This separation allows the legislative department the lawmaking and policy functions of
government, while the executive is charged with enforcing and executing the legal enactments of
the legislative branch. Under the proposed legislation, the legislature arguably would be stripping
the executive branch of its constitutional charge in violation of the constitutional separation of
powers.
Finally, while it does not appear that the doctrine has been developed in Idaho, a court
could follow the analysis applied by the Texas state court in Van Stean v. Texas Right to Life in
reviewing procedural challenges to Texas’ S.B. 8 and find that the delegation of enforcement
power to private citizens works as an unconstitutional delegation because there are insufficient
standards to guide the delegation of authority to private citizens. Order Declaring Certain Civ.
Procs. Unconst. & Issuing Declaratory Judgment (“Order”), Van Stean v. Texas Right to Life, No.
D-1-GN-21-004179, at 45-46 (98th Jud. Dist. Ct., Travis Cnty, Tex. Dec. 9, 2021), on appeal. In
Van Stean, the Texas district court applied eight factors used by Texas courts in assessing
delegations of executive authority and concluded that the civil enforcement action available under
Texas’s S.B. 8 failed this test. Id. For example, there is no supervision or meaningful review by
the government, no one is represented in the claimant’s decision-making process, the claimant
applies and enforces the law, the claimant has a monetary incentive, the claimant would be
imposing punishment on the defendant, and there is no assurance the claimant would possess
special qualifications or training for the task delegated. Id. If a reviewing court were to adopt this
test to determine whether there was a delegation consistent with the Idaho Constitution, it would
likely similarly conclude that S.B. 1309’s civil enforcement mechanism fails to constitutionally
delegate authority to private citizens for similar reasons.
d. The statutory damages available under S.B. 1309 may violate the U.S. Constitution’s
Due Process Clause.
The Due Process Clause of the Fourteenth Amendment to the U.S. Constitution “prohibits
the imposition of grossly excessive or arbitrary punishments on a tortfeasor[.]” State Farm Mut.
Auto. Ins. Co. v. Campbell, 538 U.S. 408, 416, 123 S. Ct. 1513, 1519, 155 L. Ed. 2d 585 (2003).
A statutory penalty violates due process where it is “so severe and oppressive as to be wholly
disproportioned to the offense and obviously unreasonable.” United States v. Citrin, 972 F.2d
1044, 1051 (9th Cir. 1992) (quoting St. Louis, Iron Mt. & S. Ry. Co. v. Williams, 251 U.S. 63, 66,
40 S.Ct. 71, 64 L.Ed. 139 (1919)). The constitutionality of a statutory damages award should be

evaluated “with due regard for the interests of the public, the numberless opportunities for
committing the offense, and the need for securing uniform adherence to” the law. Williams, 251
U.S. at 67. Statutory penalties serve as a mechanism for compensating victims when actual loss
is difficult to prove and as a punishment and deterrent. Planned Parenthood of Columbia/
Willamette, Inc. v. American Coalition of Life Activists, 422 F.3d 949, 963 n.7 (9th Cir. 2005);
Capitol Records, Inc. v. Thomas-Rasset, 692 F.3d 899, 909–10 (8th Cir. 2012)
In analyzing whether Texas’s S.B. 8’s statutory penalty violated the Due Process Clause,
the Texas district court analogized to the constitutional limits the U.S. Supreme Court has found
for punitive damages awards. Order, Van Stean, No. D-1-GN-21-004179, at 36-40; but see Capitol
Records, Inc., 692 F.3d at 907–08 (concluding that the guideposts for constitutional punitive
damages do not apply to statutory damages). The court held that the $10,000 minimum statutory
penalty authorized by Texas’ S.B. 8 in civil enforcement actions violated the Due Process Clause.
Order, Van Stean, No. D-1-GN-21-004179, at 36–40. A reviewing court could similarly conclude
that the statutory damages of a minimum of $20,000 available under S.B. 1309 violates due process
either under the due process analysis specific to statutory damages or by analogy to the analysis
for punitive damages because the sizeable statutory damages award can be awarded even when the
plaintiff suffers no harm.
The fact that the statutory damages available under the civil enforcement mechanism start
at $20,000, but are not capped at a maximum, is of greater concern. There does not appear to be
any guidance as to what actual statutory damages awarded should be, other than that they cannot
go below $20,000. This alone could be found to violate the Due Process Clause because there is
arguably no fair notice of the severity of the penalty that may be imposed and the lack of a cap
facilitates the imposition of an arbitrary penalty. BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 574,
116 S. Ct. 1589, 1598, 134 L. Ed. 2d 809 (1996) (“Elementary notions of fairness enshrined in our
constitutional jurisprudence dictate that a person receive fair notice not only of the conduct that
will subject him to punishment, but also of the severity of the penalty that a State may impose.”)
For these reasons, statutory damages available under the civil enforcement mechanism
could draw constitutional challenges under the Due Process Clause.
Question 3: In any civil litigation that might arise out of Section 6 of the bill, what
standing, venue and jurisdictional issues exist if any?
S.B. 1309 would allow the woman on whom the abortion was performed, the father of the
preborn child unless the mother was impregnated through an act of rape or incest, or a grandparent,
aunt, uncle, or sibling of the preborn child to bring a civil enforcement action against the abortion
provider. A reviewing court could find this statutory grant of standing unconstitutional.
The Idaho Constitution provides “Courts of justice shall be open to every person, and a
speedy remedy afforded for every injury of person, property or character, and right and justice
shall be administered without sale, denial, delay or prejudice.” Idaho Const. art. I, § 18 (emphasis
added). Concepts of justiciability, including standing, ensure that cases brought before the court
fall within the court’s constitutional authority to adjudicate them. Coeur d’Alene Tribe v. Denney,
161 Idaho 508, 513, 387 P.3d 761, 766 (2015). “Standing determines whether an injury is adequate

to invoke the protection of a judicial decision.” Reclaim Idaho v. Denney, 169 Idaho 406, —, 497
P.3d 160, 172 (2021).
In order to establish standing, a plaintiff must have an (1) injury in fact, (2) a sufficient
causal connection between the injury and the conduct complained of, and (3) a likelihood that the
injury will be redressed by a favorable decision. Id. at 173. Standing is rooted in the party
challenging the law having suffered a distinct and palpable injury because of the law, not just being
opposed to a law or action on principle. Id. at 175.
Here, it is difficult to see how a competent, adult woman who consented to have an abortion
performed upon her can be said to have suffered an injury. Such a suit would likely invite equitable
doctrines, such as the doctrine of unclean hands, to bar it. It also could be difficult for fathers,
grandparents, aunts, uncles, and siblings to legally establish an injury based on the loss of the
possibility of a future relation as speculative injuries cannot confer standing. According to one
study, once a pregnancy gets to about 6- or 7-weeks gestational age and a heartbeat is detected,
the risk of miscarriage is still about 10%. The risk of miscarriage also varies based on
circumstances specific to the individual woman and the specific pregnancy. In other words, the
detection of a fetal heartbeat does not guarantee that the future relation will be born alive, rendering
any injury stemming from the abortion arguably speculative. Further, the statute does not require
the plaintiff relatives to have suffered any mental distress at the loss of the pregnancy to bring the
civil action, yet they still would be awarded at least $20,000.00 in statutory damages. This would
be true even if the claimant was personally in favor of the abortion.
The related facts that S.B. 1309 would grant standing to individuals who may have no
injury resulting from the abortion and that they would be entitled to a large statutory award of
damages without any proof of harm could cause a reviewing court to conclude that the civil
enforcement mechanism is either facially unconstitutional or unconstitutional as applied to specific
enforcement actions brought under S.B. 1309. This outcome would follow the decision of the
Texas district court in Van Stean, which declared S.B. 8’s grant of standing to any person and
award of damages without any proof of harm unconstitutional. Order, Van Stean, No. D-1-GN21-004179, at 47.
Question 4: In any civil litigation that might arise out of Section 6 of the bill, what choice of
law scenarios and issues might exist in the courts of Idaho, other states or other U. S.
jurisdictions.?
If a medical professional were to perform an abortion outside of Idaho on an Idaho resident,
a claimant might attempt to bring a civil action against that medical professional in Idaho under
Section 6 of S.B. 1309. In that scenario, the state law where the abortion was performed would
likely be the controlling law. The medical professional would likely not be subject to suit under
S.B. 1309, depending on that state’s choice of law rules.
“The world is composed of territorial states having separate and differing systems of law.
Events and transactions occur, and issues arise, that may have a significant relationship to more
than one state.” Restatement (Second) of Conflict of Laws § 1 (1971). Multiple states may have
an interest in an event but have different laws governing the conduct. A state court will apply “the

law” of another state when it is directed by its own choice-of-law rule. Restatement (Second) of
Conflict of Laws § 8 (1971). In Idaho, courts apply the “most significant relationship test” when
determining the choice-of-law for a tort action. First Bank of Lincoln v. Land Title of Nez Perce
Cty., Inc., 165 Idaho 813, 821, 452 P.3d 835, 843 (2019). A court considers: “(a) the place where
the injury occurred; (b) the place where the conduct causing the injury occurred; (c) the domicile,
residence, nationality, place of incorporation and place of business of the parties; and (d) the place
where the relationship, if any, between the parties is centered.” Id. “Of these contacts, the most
important in guiding this Court's past decisions in tort cases has been the place where the injury
occurred.” Id. (quoting Grover v. Isom, 137 Idaho 770, 773, 53 P.3d 821, 824 (2002)).
Idaho courts facing a choice of law issue in any action brought under S.B. 1309 would
likely look to where the abortion occurred for the controlling state law. Even if a woman became
pregnant in Idaho, lived in Idaho, and the family member bringing suit lived in Idaho, the most
important contact will be where the injury occurred. See First Bank of Lincoln, 165 Idaho at 821,
452 P.3d at 843. An Idaho reviewing court would likely consider that where the abortion took
place, and use “the law” of that state.
A medical professional facing civil action under S.B. 1309 in another state or U.S.
jurisdiction will be subject to that state’s own choice-of-law rules. Each state has its own choiceof-law rules that govern the controlling law.
Question 6: Could the bill have extraterritorial application?
The extraterritorial application of a statute allows the statute to regulate conduct beyond a
state’s borders. Idaho has a presumption against the extraterritorial application of state statutes.
“Absent a statute granting extraterritorial rights, ‘[s]tatutes are intended to apply and be confined
in their operation to persons, property and rights which are within the territorial jurisdiction of the
law-making power.’” Phillips v. Consol. Supply Co., 126 Idaho 973, 976, 895 P.2d 574, 577 (1995)
(quoting Ore–Ida Potato Prod., Inc., v. United Pac. Ins. Co., 87 Idaho 185, 193, 392 P.2d 191,
195 (1964)).
S.B. 1309 does not expressly grant extraterritorial rights. As such, it is unlikely that S.B.
1309 could be found to have extraterritorial application.
Question 7: The sponsors of this bill have made clear their belief that it will stop abortions
in Idaho when it takes effect. Does the U.S. Supreme Court’s refusal to stay a similar
Texas law give a green light to this bill, or does this bill nonetheless constitute
unconstitutional and unenforceable legislation under any principle of state or federal
statutory or constitutional jurisprudence until such time as the U. S. Supreme Court might
overturn Roe v. Wade.
Texas’s experience with S.B. 8 offers limited guidance as to what Idaho could expect if the
Legislature were to enact S.B. 1309. Soon after S.B. 8 was enacted, abortion providers in Texas
brought pre-enforcement suit in federal court against a state court judge, a state court clerk, the
Texas attorney general, the executive director of the Texas Medical Board, the executive director
of the Texas Board of Nursing, the executive director of the Texas Board of Pharmacy, the

executive commissioner of the Texas Health and Human Services Commission, and a private
individual under 42 U.S.C. § 1983 arguing that S.B. 8 violated the U.S. Constitution’s guarantee
of a right to pre-viability abortions and seeking an injunction barring the defendants from taking
any action to enforce the law. Whole Woman’s Health v. Jackson, 142 S.Ct. 522, 530 (2021). The
U.S. Supreme Court ruled that only the suits against the executive licensing officials could proceed
past the motion to dismiss stage, holding that the other defendants were either protected by the
doctrine of sovereign immunity (the state court judge and clerk) or lacked enforcement authority
(the Texas Attorney General). Jackson, 142 S.Ct. at 532-537, 544. 2
If S.B. 1309 were challenged in a similar pre-enforcement suit in Idaho, the question would
likely arise of whether any Idaho official has the authority to enforce the ban on abortions after a
fetal heartbeat is detected under the law. S.B. 1309 states:
Notwithstanding any other provision of law, including chapters 14, 17, and
18, title 54, Idaho Code, the requirements of this section shall be enforced
exclusively through the private civil causes of action described. No
enforcement of this section may be taken or threatened against any person
by this state, a political subdivision of this state, a prosecuting attorney, or
an executive or administrative officer or employee of this state or a political
subdivision of this state.
Section 7, ll. 30-36.
This language is similar to that in Texas’ S.B. 8.3 However, unlike the key language in
S.B. 8, S.B. 1309 specifically calls out the occupational licensing chapters of Idaho Code for
nurses, pharmacists, and physicians as provisions that cannot be used to enforce the ban on
abortions after a fetal heartbeat is detected. A court could conclude that S.B. 1309’s language is
2

The Fifth Circuit for the Court of Appeals has certified the question to the Texas Supreme Court
of whether Texas law authorizes the Attorney General, Texas Medical Board, Texas Board of
Nursing, the Texas Board of Pharmacy, or the Texas Health and Human Services Commission to
take enforcement action against individuals who violate S.B. 8. Whole Woman’s Health v.
Jackson, —F.4th—, 2022 WL 142193, at *6 (5th Cir. 2022).
3
Texas Health & Safety Code § 171.207(a) provides “Notwithstanding Section 171.005 or any
other law, the requirements in this subchapter shall be enforced exclusively through the private
civil actions described in Section 171.208. No enforcement of this subchapter, and no enforcement
of Chapters 19 and 22, Penal Code, in response to violations of this subchapter, may be taken or
threatened by this state, a political subdivision, a district or county attorney, or an executive or
administrative officer or employee of this state or a political subdivision against any person, except
as provided [in the civil enforcement mechanism].” The U.S. Supreme Court Justices cited a
separate provision of the Texas’s Occupations Code that required the board to take disciplinary
action for physicians who perform abortions in violation of Chapter 171, Health and Safety Code.
See Jackson, 142 S.Ct. at 535 (citing Tex. Occ. Code Ann. § 164.055(a) (Gorsuch, Kavanagh,
Alito and Barrett, JJ.); Whole Woman’s Health v. Jackson, 142 S.Ct. 522, 544 (citing Tex. Occ.
Code Ann. § 164.055(a) (Roberts, C.J., Breyer, Sotomayor, Kagan, JJ.).

sufficiently specific to preclude enforcement by state licensing officials, including enforcement
via Idaho Code § 54-1814(6), which identifies “performing . . . an unlawful abortion or aiding or
abetting the performance or procuring of an unlawful abortion” as grounds for medical discipline.
While this difference between Texas’s S.B. 8 and S.B. 1309 could help immunize S.B.
1309 from pre-enforcement scrutiny in a suit brought under a 42 U.S.C. § 1983 for violations of
the U.S. Constitution, S.B. 1309 would likely still be vulnerable to a pre-enforcement suit. The
State of Idaho can be directly sued for violations of the Idaho Constitution. Tucker v. State, 162
Idaho 11, 18, 394 P.3d 54, 61 (2017). An abortion provider could bring an action for a declaratory
judgment and injunctive relief in state court under Idaho’s Uniform Declaratory Judgment Act in
a pre-enforcement suit raising at least some of the constitutional issues discussed above. See Idaho
Code § 10-1202. Notably, the Texas district court in Van Stean has already declared multiple
provisions of Texas’s S.B. 8 unconstitutional and stated that they should not be enforced or applied
in Texas courts, although it declined to issue a permanent injunction prior to trial on the merits.
Order, Van Stean, No. D-1-GN-21-004179, at 47.
The issues with S.B. 1309 could also be raised as a defense to a civil enforcement action
under S.B. 1309. Abortion providers in Idaho may be less hesitant to test S.B. 1309 in a postenforcement action in court because it more clearly prohibits discipline by licensing authorities
and it has greater limitations on the civil enforcement actions compared to Texas’s S.B. 8.
There is also a possibility that the Department of Justice would file a pre-enforcement suit
seeking to enjoin S.B. 1309. The Department of Justice filed such a suit challenging Texas’ S.B.
8 on the grounds that the law violated the U.S. Constitution, and the federal district court granted
a preliminary injunction enjoining S.B. 8 at the United States’ request. United States v. Texas, No.
1:21-CV-796-RP, 2021 WL 4593319, at *35 (W.D. Tex. Oct. 6, 2021), cert. granted before
judgment, 142 S. Ct. 14, 211 L. Ed. 2d 225 (2021). While the Fifth Circuit stayed the injunction
on an emergency basis and the U.S. Supreme Court granted certiorari, the Supreme Court
dismissed the grant of certiorari as improvidently granted. United States v. Texas, 142 S.Ct. 522
(2021). It remains an open question whether the Department of Justice can bring such suits.
In short, it is unlikely that S.B. 1309 would escape pre-enforcement judicial scrutiny, and
it could also be subject to post-enforcement scrutiny.
I hope this answers your key questions. Please reach out to me with any further questions
or concerns.
Sincerely,

Brian P. Kane
Chief Deputy

