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I, James E. M. Craig, hereby declare and swear as follows:

1. I am the Chief of the Civil Litigation and Constitutional Defense Division
of the Idaho Office of the Attorney General.

2. I assisted the Attorney General in developing the certificates of review for
the initiatives proposed by the Petitioner in this case. Further, for the initiative directly
at issue in the case, I assisted the Attorney General in drafting the ballot titles.

3. On August 16, 2024, the Office of the Secretary of State hand delivered
to the Office of the Attorney General for the preparation of Certificates of Review four
separate proposed initiative petitions submitted by Idahoans United for Women and
Families. All four proposed initiative petitions addressed similar subjects and were
similar in intent. In order to differentiate the four petitions and the Attorney General’s
Certificates of Review, we designated the proposed initiative petitions as follows: Right
to Reproductive Freedom and Privacy (fetal viability); Right to Reproductive Freedom
and Privacy (24 weeks); Right to Reproductive Freedom and Privacy (20 weeks); and
Right to Abortion Under Certain Circumstances.

+. Attached as Exhibit A is a true and correct copy of the proposed initiative
petition we designated as the Right to Reproductive Freedom and Privacy (fetal
viability), as originally proposed by the Petitioner on August 15, 2024, and the

corresponding transmittal letter from the Secretary of State to the Attorney General.
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This proposed initiative is very similar, although not identical, to the proposed initiative
at issue in this case.

5. Attached as Exhibit B is a true and correct copy of the proposed initiative
petition we designated as the Right to Reproductive Freedom and Privacy (24 weeks),
as originally submitted by the Petitioner on August 15, 2024, and the corresponding
transmittal letter from the Secretary of State to the Attorney General.

0. Attached as Exhibit C is a true and correct copy of the proposed initiative
petition we designated as the Right to Reproductive Freedom and Privacy (20 weeks),
as originally submitted by the Petitioner on August 15, 2024, and the corresponding
transmittal letter from the Secretary of State to the Attorney General.

7. Attached as Exhibit D is a true and correct copy of the proposed initiative
petition we designated as the Right to Abortion Under Certain Circumstances, as
originally submitted by the Petitioner on August 15, 2024, and the corresponding
transmittal letter from the Secretary of State to the Attorney General.

8. Attached as Exhibit E is a true and correct copy of the Certificate of
Review issued by the Attorney General on September 16, 2024, for the proposed
initiative petition we designated as the Right to Reproductive Freedom and Privacy
(fetal viability) and referenced in Exhibit A, and the accompanying transmittal letter
from the Attorney General to the Secretary of State.

9. Attached as Exhibit F is a true and correct copy of the proposed initiative

petition delivered to the Attorney General on October 7, 2024, along with Idahoans
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United’s request for ballot titles and an accompanying transmittal letter from the
Secretary of State to the Attorney General.

10.  Attached as Exhibit G is a true and correct copy of the ballot titles
prepared by the Attorney General in response to the request for ballot titles referred to
in Exhibit F, along with the accompanying transmittal letter from the Attorney General
to the Secretary of State.

11.  Attached as Exhibit H is a true and correct copy of a March 3, 2025
printout of a Wikipedia article concerning the Planned Parenthood v. Casey decision found
at https://tinyurl.com/4cdr8jnn. I last accessed this page on March 3, 2025. To my

knowledge, no lawyer at the Attorney General’s office edited this Wikipedia page.

* * * * *

I declare that the foregoing is true and correct to the best of my knowledge,

information and belief.

DATED: March 4, 2025.
STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

By: /s/ James E. M. Craig
James E. M. Craig
Division Chief, Civil Litigation
and Constitutional Defense
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CERTIFICATE OF SERVICE
I certify that on March 4, 2025, I filed the foregoing electronically through the
iCourt E-File system, which caused the following parties or counsel to be served by

electronic means, as more fully reflected on the Notification of Service:

Jennifer M. Jensen
jmjensen@hollandhart.com

Anne Henderson Haws
ahhaws@hollandhart.com

Attorneys for Petitioner

/s/ Alan M. Hurst
Alan M. Hurst
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Idahoans United for Women and Families
P.O. Box 6902
Boise, ID 83707

August 15, 2024

Honorable Phil McGrane

Secretary of State of the State of Idaho
700 W. Jefferson St., Room E205 | :
Boise, 1D 83702 ?

To the Honorable Phil McGrane,

Enclosed with this cover letter, please find the proposed “Reproqiuctive Freedom and Privacy Act”
Initiative respectfully submitted pursuant to the requirements of Chapter 18, Title 34, Idaho Code.

The enclosed electors respectfully request that the “Reproductive Freedom and Privacy Act”
Initiative shall be submitted to the qualified electors of the Stétc of Idaho, for their approval or
rejection at the regular general election, to be held on the third day of November, A.D., 2026, and
that if so ratified, the Reproductive Freedom and Privacy Act shall become effective January 1,
2027.

Respectfully submitted,

\W /4 WV‘“ ' /{t(/(/é,

Melanie Folwell
Idahoans United for Women and Families
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FULL TEXT OF INITIATIVE

Be it enacted by the people of the State of Idaho: i

SECTION 1. That Chapter 8, Title 39, Idaho Code, be, and thée same'is hereby amended by the
addition thereto of a NEW SECTION, to be known and designa%led as Section 39-801, Idaho Code,
and to read as follows:

39-801. REPRODUCTIVE FREEDOM AND PRIVACY ACT

(1) Notwithstanding any other provision of law:
a. Every person has the right to reproductive freedom and privacy, which entails the
right to make and carry out one’s own reprodlj_ctive decisions, including but not
limited to decisions on:
i. Pregnancy;
ii. Contraception; 1
iii. Fertility Treatment; }
iv. Prenatal and Postpartum care;
v. Childbirth;
vi. Continuing one’s own pregnancy;
vii. Miscarriage care; and, |
viii. Abortion care. \[

(2) The state shall not directly or indirectly infringe, burden, or prohibit in any way any
person’s voluntary exercise of the right to reproductive freedom and privacy nor infringe,
burden, or prohibit any acts or omissions taken by a perjson or entity to assist or facilitate
an individual’s exercise of the right to reproductive freedom and privacy unless justified
by a compelling state interest achieved by the least restl‘ictive means.

a. Pursuant to the right guaranteed by this section, 'the state shall not infringe,
burden, or prohibit abortion care prior to fetal viability.

b. It shall not be a violation of the right to reproductive freedom and privacy for the
state to regulate abortion care after fetal viabilitﬂf, except in cases of a medical
emergency.

(3) For purposes of this section, the state’s compelling interest is limited to the purpose of
improving or maintaining the health of an individual seeking care, consistent with
accepted clinical standards of practice and evidence-based medicine and does not infringe
on that individual’s autonomous decision-making.

a. Provided further that:

i. The right to reproductive freedom and privacy guaranteed by this section
shall apply to a person’s voluntary exercise of this right as well as to any
person or entity that assists an individual in exercising this right.
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ii. In no case may abortion care provided ansistent with this section provide

a basis for professional discipline proceedings or for any civil or criminal
liability against a health care professionz}il solely for providing abortion
care consistent with this section. s
iii. Nothing in this section will be deemed to bar or otherwise apply to any
claim of medical malpractice against a ﬁealth care professional for failing
to comply with the applicable communilty standard of health care practice,
as set forth in Section 6-1012, Idaho Co]de, in providing such abortion
care. ‘
iv. A health care professional’s freedom of|conscience pursuant to Section
18-611, Idaho Code, shall be preserved.§
(4) The provisions of this section are intended to control oyer any other section of Idaho
Code and are to be liberally construed in favor of reproductive freedom and privacy. The
provisions of this section are also hereby declared to b&l: severable and if any provision of
this section or the application of such provision to any [person or circumstance is declared

invalid for any reason, such declaration shall not affect the validity of the remaining
portions of this section. |

(5) As used in this section:

a. “Abortion” or “Abortion care” means the use of any means that are consistent
with widely accepted medical standards necessary for the procedure or treatment
to intentionally terminate a pregnancy.

b. “Contraception” means an action taken to prevent pregnancy including any drug,
device, procedure or biological product intended for use in the prevention of
pregnancy. ‘

c. “Fetal viability” means the point in a pregnancy when in the good faith judgment
of an attending health care professional and based on the particular facts of the
case known to the health care professional at the time, the fetus has a significant
likelihood of sustained survival outside of the uterus without the application of
extraordinary medical measures. “

d. “Fertility Treatment” means medications and procedures consistent with
established medical practices in the treatment ?f infertility by a licensed health
care professional, including assisted reproductive technology including but not
limited to in vitro fertilization. ! ‘

e. “Health care professional” means any person lii‘censed’, certified or registered by
the state of Idaho to deliver health care. "

f. “Medical emergency” means a physical medical condition that, on the basis of the
attending physician’s good faith clinical judgment, so complicates the medical
condition of a pregnant patient as to warrant an abortion:

i. To save a pregnant patient’s life, or;

ii. For which a delay may:
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1. Place the health of the pregnant patient in serious jeopardy;
2. Cause serious impairment to a bodily function, or;
3. Cause serious dysfunction of anyi bodilyiorgan or part.
iii. A medical emergency is determined on a case-by-case basis based on the
facts known to the attending physician at the time and is intended to be

interpreted consistent with the definition

chapter 7, section 1395dd(e)(1).

g. “Miscarriage Care” means treatments and proce
medical practices in the treatment of a complete
miscarriage by a licensed health care profession

h. “Physician” means a person licensed to practice
osteopathic medicine and surgery in this state as
Idaho Code.

provided in title 42, U.S. code,

dures consistent with established
or incomplete spontaneous

al.

medicine and/or surgery or
provided in chapter 18, title 54,

(6) This section shall be in full force and effect on and after January 1, 2027.
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Idahoans United for Women and Families
P.O. Box 6902 :
Boise, 1D 83707

August 15, 2024

Honorable Phil McGrane

Secretary of State of the State of Idaho
700 W. Jefferson St., Room E205
Boise, ID 83702

To the Honorable Phil McGrane,

Enclosed with this cover letter, please find the proposed “Reproductive Freedom and Privacy Act”
Initiative respectfully submitted pursuant to the requirements of Chapter 18, Title 34, Idaho Code.

The enclosed electors respectfully request that the “Reproductive Freedom and Privacy Act”
Initiative shall be submitted to the qualified electors of the State of Idaho, for their approval or
rejection at the regular general election, to be held on the third day of November, A.D., 2026, and
that if so ratified, the Reproductive Freedom and Privacy Act shall become effective January 1,
2027. ‘

Respectfully submitted, %
%, i ,
W (G 7 /&’M

Melanie Folwell
Idahoans United for Women and Families
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FULL TEXT OF INITIATIVE

Be it enacted by the people of the State of Idaho:

SECTION 1. That Chapter 8, Title 39, Idaho Code, be, and the same is hereby amended by the
addition thereto of a NEW SECTION, to be known and designated as Section 39-801, Idaho Code,
and to read as follows: '

39-801. REPRODUCTIVE FREEDOM AND PRIVACY ACT

(1) Notwithstanding any other provision of law:

a. Every person has the right to reproductive freedom and privacy, which entails the
right to make and carry out one’s own reproductive decisions, including but not
limited to decisions on:

i. Pregnancy;

ii. Contraception;

iii. Fertility Treatment;

iv. Prenatal and Postpartum care;

v. Childbirth;

vi. Continuing one’s own pregnancy;
vii. Miscarriage care; and,
viii. Abortion care.

(2) The state shall not directly or indirectly infringe, burden, or prohibit in any way any
person’s voluntary exercise of the right to reproductivé freedom and privacy nor infringe,
burden, or prohibit any acts or omissions taken by a person or ;entity to assist or facilitate
an individual’s exercise of the right to reproductive freedom and privacy unless justified
by a compelling state interest achieved by the least restrictive :ileans.

a. Pursuant to the right guaranteed by this section, the state shall not infringe,
burden, or prohibit abortion care prior to twenty (24) weeks gestation.

b. It shall not be a violation of the right to reproductive freedom and privacy for the
state to regulate the provision of abortion care after twénty (24) weeks gestation.

(3) For purposes of this section, the state’s compelling interest is limited to the purpose of
improving or maintaining the health of an individual seeking care, consistent with
accepted clinical standards of practice and evidence-based medicine, and does not
infringe on that individual’s autonomous decision-making.

a. Provided further that: ‘

i. The right to reproductive freedom and privacy guaranteed by this section
shall apply to a person’s voluntary exercise of this right as well as to any
person or entity that assists an individual in exercising this right.

ii. In no case may abortion care provided consistent with this section provide
a basis for professional discipline proceedings or for any civil or criminal
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liability against a health care professional solely for providing abortion
care consistent with this section. ‘

iii. Nothing in this section will be deemed to bar or otherwise apply to any
claim of medical malpractice against a health care professional for failing
to comply with the applicable community standard of health care practice,
as set forth in Section 6-1012, Idaho dee, in providing such abortion
care. ;

iv. A health care professional’s freedom of conscience pursuant to Section
18-611, Idaho Code, shall be preserved.

(4) The provisions of this section are intended to control over any other section of Idaho
Code and are to be liberally construed in favor of reproductive freedom and privacy. The
provisions of this section are also hereby declared to be severable and if any provision of
this section or the application of such provision to any person or circumstance is declared
invalid for any reason, such declaration shall not affect the validity of the remaining
portions of this section.

(5) As used in this section:

a. “Abortion” or “Abortion care” means the use of any means that are consistent
with widely accepted medical standards necessary for the procedure or treatment
to intentionally terminate a pregnancy.

b. “Contraception” means an action taken to prevent pregnancy including any drug,
device, procedure or biological product intended for use in the prevention of
pregnancy.

c. “Fertility Treatment” means medications and procedures consistent with
established medical practices in the treatment of infertility by a licensed health
care professional, including assisted reproductivé technology including but not
limited to in vitro fertilization.

d. “Health care professional” means any person licensed, certified or registered by
the state of Idaho to deliver health care.

€. “Miscarriage Care” means treatments and procedures consistent with established
medical practices in the treatment of a complete or incomplete spontaneous
miscarriage by a licensed health care professional.

f. “Physician” means a person licensed to practice‘medicine and/or surgery or
osteopathic medicine and surgery in this state as provided in chapter 18, title 54,
Idaho Code. f

(6) This section shall be in full force and effect on and after January 1, 2027.
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Idahoans United for Women and Families
P.O. Box 6902
Boise, ID 83707

August 15, 2024

Honorable Phil McGrane

Secretary of State of the State of Idaho
700 W. Jefferson St., Room E205
Boise, D 83702 |

To the Honorable Phil McGrane,

Enclosed with this cover letter, please find the proposed “Reproductive ;I?reedom and Privacy Act
Initiative respectfully submitted pursuant to the requirements of Chapter 18, Title 34, Idaho Code.

]

The enclosed electors respectfully request that the “Reproductive and P:rivacy Act” Initiative shall
be submitted to the qualified electors of the State of Idaho, for their approval or rejection at the
regular general election, to be held on the third day of November, A.D., 2026, and that if so ratified,
the Reproductive Freedom and Privacy Act shall become effective January 1, 2|027.

|

Respectfully submitted, |

Melanie Folwell
Idahoans United for Women and Families
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FULL TEXT OF INITIATIVE

Be it enacted by the people of the State of Idaho:

SECTION 1. That Chapter 8, Tntle 39, Idaho Code, be, and the samex is hereby amended by the
addition thereto of a NEW SECTION, to be known and designated as Sectlon 39-801, Idaho Code,
and to read as follows:

39-801. REPRODUCTIVE FREEDOM AND PRIVACY ACT

(1) Notwithstanding any other provision of law: i
a. Every person has the right to reproductive freedom and privacy, which entails the

right to make and carry out one’s own 1eploduct1ve decisions, including but not

limited to decisions on:
i. Pregnancy; i
ii. Contraception;
iii. Fertility Treatment;
iv. Prenatal and Postpartum care;
v. Childbirth; ;
vi. Continuing one’s own pregnancy; ;
vii. Miscarriage care; and, i
viii. Abortion care. ‘ '
(2) The state shall not directly or indirectly infringe, but‘dCI?, or prc;)hibit in any way any
person’s voluntary exercise of the right to reproductive ifreedonh and privacy nor infringe,
burden, or prohibit any acts or omissions taken by a person or entity to assist or facilitate
an individual’s exercise of the right to reproductive ﬁ'ec;il‘dom and privacy unless justified
by a compelling state interest achieved by the least rest1|lct1ve means.

a. Pursuant to the right guaranteed by this section, ithe state shall not infringe,
burden, or prohibit abortion care prior to twent))f (20) vJeeks gestation.

b. It shall not be a violation of the right to 1eproductlvc eredom and privacy for the
state to regulate the provision of abortion care aﬂen tweTnty (20)|weeks gestation,
except where, in the physician’s good faith clinical judgment, an abortion is
necessary to protect or maintain the physical heglth or life of th(; pregnant person.

(3) For purposes of this section, the state’s compelling interest is Iimited to the purpose of
improving or maintaining the health of an individual scekmg care consistent with
accepted clinical standards of practice and evidence-based medlcme and does not infringe
on that individual’s autonomous decision-making. ,

a. Provxded further that: g !

i. ! The right to reproductive freedom and prlvacy guaranteed by this section
shall apply to a person’s voluntary exercise of thls rightlas well as to any

person or entity that assists an individual in exermsmg this right.

i

I H
| |

i:
I

]
o
Il
|

I
8
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ii. Inno case may abortion care provided consistent with this section provide
a basis for professional discipline proceedings or for anyicivil or criminal
liability against a health care professionalsolely! for providing abortion

care consistent with this section.

iii. Nothing in this section will be deemed to

H

bar or ;(;)therwise apply to any

claim of medical malpractice against a hé‘alth ca“i‘je professional for failing
to comply with the applicable community, standéi~d of health care practice,

as set forth in Section 6-1012, Idaho Cod
care, :

iv.
18-611, Idaho Code, shall be preserved. .

2, in providing such abortion

. . .
A health care professional’s freedom of conscience pursuant to Section

(4) The provisions of this section are intended to control over any b‘_’ther section of Idaho
Code and are to be liberally construed in favor of reproductive 1lfreedom; and privacy. The
provisions of this section are also hereby declared to be:

this section or the application of such provision to any p
invalid for any reason, such declaration shall not affect the validity of the remaining

portions of this section.
(5) As used in this section:
a.

- Idaho Code.
(6) This section shall be in full force and effect on and afte

“Abortion” or “Abortion care” means the use of,
with widely accepted medical standards necessa
to intentionally terminate a pregnancy.
“Contraception” means an action taken to preve;
device, procedure or biological product intendedﬁ?

| ] . .
fgeveral%‘le and if'any provision of

[ . i .
erson or circumstance is declared

i
b
i
i

any m(l’é:'ans thatiare consistent
y for t}:re procedure or treatment

1t pregﬁancy including any drug,
for us? in the prevention of

1

pregnancy.

“Fertility Treatment” means medications and pl‘;}

established medical practices in the treatment of;
care professional, including assisted reproducti\J
limited to in vitro fertilization. 1
“Health care professional” means any person lic
the state of Idaho to deliver health care. |
“Miscarriage Care” means treatinents and procé
medical practices in the treatment of a complete]

miscarriage by a licensed health care professional. -

i ‘
cedure;:;s consistent with
infertility by a licensed health
e techn:plogy including but not
ensed, fﬁ;ertiﬁedf‘or registered by
| )
fures consistent with established

I ‘
or incompléte spontaneous

fantiy

“Physician” means a person licensed to practice
osteopathic medicine and surgery in this state ag

| o
medicifne and/or surgery or
provided in chapter 18, title 54,

Januafy 1,2027.
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Idahoans United for Women and Families
P.O. Box 6902
Boise, ID 83707

August 15, 2024

Honorable Phil McGrane

Secretary of State of the State of Idaho
700 W. Jefferson St., Room E205
Boise, ID 83702

To the Honorable Phil McGrane,

Enclosed with this cover letter, please find the proposed initiative respectfully submitted pursuant
to the requirements of Chapter 18, Title 34, Idaho Code.

The enclosed electors respectfully request that the initiative shall be submitted to the qualified
wf‘ the State of Idaho, for their approval or rejection at|the regular general election, to be

held on‘the third day of November, A.D., 2026, and that if so ratified, the initiative shall become

effective January 1, 2027. \

Respectfully submitted, -

K// 0,&’,&\/;_,(./ %M_/(/
Melanie Folwell
Idahoans United for Women and Families
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FULL TEXT OF INITIATIVE

Be it enacted by the people of the State of Idaho:

SECTION 1. That Chapter 8, Title 39, Idaho Code, be, and the same is hereby amended by the
addition thereto of a NEW SECTION, to be known and designated as Section 39-801, Idaho Code,

and to read as follows:

39-801. RIGHT TO ABORTION UNDER CERTAIN CIRCUMSTANCES

(1) Notwithstanding any other provision of law, abortlon care shall provide no basis for a
violation of the provisions of title 18, Idaho Code, by any person in any of the following
instances:

a. Incases when in the good faith cllmcaljudgment of'the pregnant patient’s attending
physician an abortion is necessary to protect or maintain the pregnant patient’s
physical health or life, or in the case of a medical emergency. This is determined
on a case-by-case basis based on the facts known to the attending physician at the
time.

b. In cases when in the good faith clinical judgmenf of'the plegnant patient’s attending
physician the patient has a fetal condition that constitutes a fatal anomaly, the fetus
is unlikely to survive outside the womb without ¢ xtlaordmary medical intervention,
or if the condition is unlikely to result in a live blrth This is determined on a case-
by-case basis based on the facts known to the attendmg physician at the time.

c. In cases when the pregnant patient certifies to the attending physician that the
pregnancy resulted from rape as defined in sect bn 18-6101, Idaho Code, or incest
as defined in section 18-6601, Idaho Code. Abortion care provided pursuant to this
paragraph shall only be permissible when in the good faith clinical judgment of the
pregnant patient’s attending physician the pregnancy has not achieved fetal
viability. '

(2) The state shall not directly or indirectly infringe, burden, or prohibit in any way any
person’s voluntary exercise of the right to abortion as described in this section nor infringe,
burden, or prohibit any acts or omissions taken by a person or entity to assist or facilitate
an individual’s exercise of the right -to abortion undet| this sectlon unless justified by a
compelling state interest achieved by the least restrictive means.

(3) For purposes of this section, the state’s compelling in ﬁerest is limited' to the purpose of
improving or maintaining the health of an individual seeking care, consistent with accepted
clinical standards of practice and evidence-based medicine and does not infringe on that
individual’s autonomous decision-making.

(4) Provided further that: j

a. The right to abortion guaranteed by this section shall apply to a person’s voluntary
exercise of this right as well as to any person or|entity that assists an individual in
exercising this right. 1 ‘

b. In no case may abortion care provided consistent with this section provide a basis
for professional discipline proceedings or for any civil or criminal liability against
a health care professional solely for providing abortion care.

c. Nothing in this section will be deemed to bar of otherwise apply to any claim of
medical malpractice against a health care professional :for failing to comply with

Exhibit D, Page 3




the applicable community standard of healthcare
1012, Idaho Code, in providing such abortion ca

d. A health care professional’s of conscience pursu
shall be preserved.
(5) The provisions of this section are intended to control ov

and are to be liberally construed in favor of a right ta
section. The provisions of this section are also hereby c}
provision of this section or the application of such provis
is declared invalid for any reason, such declaration sh

remaining pottions of this section.
(6) As used in this section:

‘practice, as set forth in Section 6-
re.
ant to section 18-611, Idaho Code,

er any other section of Idaho Code
abortion as described under this
eclared to be severable and if any
ion to any person or circumstance

ion
all not affect the validity of the

ény means that are consistent with

time, the fetus has a significant
uterus without the application of

condition that, on the basis of the

a. “Abortion” or “Abortion care” means the use of
commonly accepted medical standards necessary for the procedure or treatment to
intentionally terminate a pregnancy. }

b. “Fetal viability” means the point in a pregnancﬂl when in the good faith judgment
of an attending health care professional and based on the particular facts of the case
known to the health care professional at the
likelihood of sustained survival outside of the
extraordinary medical measures. |

¢. “Health care professional” means any person licensed, certified or registered by the
state of Idaho to deliver health care. |

d. “Medical emergency” means a physical medical
attending physician’s good faith clinical judgment, so complicates the medical
condition of a pregnant patient as to warrant an abortion:

i. To save the pregnant patient’s life, or; |
1. For which a delay may:
2. Place the health of the pregnant patient in serious jeopardy;
3. Cause serious impairment to a badily function, or; '
4. Cause serious dysfunction of any bodily organ or part.

ii. Medical emergency is determined on a case-by-case basis based on the facts
known to the attending physician at [the time and is intended to be
interpreted consistent with the definition provided in title 42, U.S. code,
chapter 7, section 1395dd(e)(1).

e. “Physician” means a person licensed to practice medicine and/or surgery or

osteopathic medicine and surgery in this state ¢
Idaho Code.
(7) This section shall be in full force and effect on and afte

is provided in chapter 18, title 54,

 January 1, 2027:
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EXHIBIT
E

September 16, 2024

VIA HAND DELIVERY
The Honorable Phil McGrane
Idaho Secretary of State
Statehouse

RE: Certificate of Review
Proposed Initiative for Adding a New Section to Title 39, Idaho Code,
Providing for a Right to Reproductive Freedom and Privacy (fetal viability).!

Dear Secretary of State McGrane:

An initiative petition was filed on August 16, 2024, proposing to amend title 39 of the
Idaho Code. Pursuant to Idaho Code section 34-1809, this office has reviewed the petition
and prepared the following advisory comments. Given the strict statutory timeframe within
which this office must review the petition, our review can only isolate areas of concern and
cannot provide in-depth analysis of each legal or constitutional issue that may present
problems. This letter therefore addresses only those matters of substance that are “deemed
necessary and appropriate” to address at this time and does not address or catalogue all
problems of substance or of form that the proposed initiative may pose under federal or Idaho
law. Idaho Code § 34-1809(1)(a). Further, under the review statute, the Attorney General’s
recommendations are “advisory only,” and the petitioners are free to “accept or reject them
in whole or in part.” Id. § 34-1809(1)(b). This office offers no opinion with regard to the
policy issues raised by the proposed initiative or the potential revenue impact to the state
budget from likely litigation over the initiative’s validity.

1'This proposed initiative petition was submitted at the same time as three other petitions, all submitted by the
same petitioner. Because each proposed initiative is similar in subject matter and intent, they will be
distinguished using the following naming convention: Right to Reproductive Freedom and Privacy (fetal
viability); Right to Reproductive Freedom and Privacy (24 weeks); Right to Reproductive Freedom and Privacy
(20 weeks); and Right to Abortion Under Certain Circumstances.
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MATTERS OF SUBSTANTIVE IMPORT

I. Summary of the Proposed Initiative

The proposed initiative seeks to add to Idaho law, by statute, a right to “reproductive
freedom and privacy.” The initiative proposes a new statute, section 39-801, that would
significantly change abortion law in Idaho, granting a right to abortion for any reason “prior
to fetal viability.” Additionally, the initiative would institute a right to “reproductive freedom
and privacy.” Broadly speaking, the initiative would: 1) remove any restrictions on abortion
before the point of “fetal viability;” 2) exempt from criminal liability any abortion performed
in the case of a “medical emergency;” and 3) attempt to place restrictions broadly on future
legislation or regulation regarding abortion and “reproductive freedom and privacy.”

1. Removing Restrictions on Abortion Before “Fetal Viability”

The proposed initiative would alter Idaho laws by providing a right to abortion for any
reason “prior to fetal viability.” Pet. § 39-801(2). The initiative defines “fetal viability” as “the
point in a pregnancy when...the fetus has a significant likelihood of sustained survival outside
of the uterus without the application of extraordinary medical measures.” Id. § 39-801(5)c.
Terms within this definition, such as “significant likelihood of sustained survival” or
“extraordinary medical measures” are not defined.

The initiative proposes a right to “reproductive freedom and privacy,” which includes
the right to “abortion care.”? Id. § 39-801(1)a. The initiative says, “the state shall not infringe,
burden, or prohibit abortion care prior to fetal viability.” Id. § 39-801(2)a.

2. Exemption for Abortions Performed for “Medical Emergencies”

The proposed initiative would also change current Idaho law regarding abortion by
providing for an exemption from criminal liability for abortions performed “in cases of
medical emergency.” Id. § 39-801(2)b. The initiative defines a “medical emergency,” as a
physical medical condition warranting abortion to save the pregnant person’s life, avoid
placing the pregnant person’s health “in serious jeopardy;” avoid “serious impairment to a
bodily function,” or avoid serious dysfunction of any bodily organ or part.” Id. § 39-801(5)(f).
The proposed initiative notes that this definition of “medical emergency” is “intended to be
interpreted consistent with the definition provided in title 42, U.S. code, chapter 7, section
1395dd(e)(1).” Id. This federal statute is commonly referred to as the Emergency Medical
Treatment and Labor Act (“EMTALA”).

This exemption for abortions performed “in cases of a medical emergency” kicks in
after “fetal viability.” In short, the proposed initiative sets up a framework wherein abortion
1) cannot be “prohibited” before “fetal viability,” 2) can be “regulated” affer “fetal viability,” and

2'The proposed initiative defines “abortion care” synonymously with “abortion.” Pet. § 39-801(5)a.
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3) can never be “regulated” or prohibited in cases of “medical emergency,” as defined by the
initiative.

3. Restrictions on Future Regulation of Abortion and “Reproductive Freedom
and Privacy”

In addition to the specific provisions that change current abortion law in Idaho, the
proposed initiative also provides for a broad “right to reproductive freedom and privacy.”
Pet. § 39-801(1)a. The initiative provides a non-exhaustive list of eight “reproductive
decisions” included in the right to “reproductive freedom and privacy.” The “reproductive

g P 1% y P
decisions” the initiative lists out are decisions on:

L Pregnancy;

1i. Contraception;

1i. Fertility Treatment;

1v. Prenatal and Postpartum care;

V. Childbirth;

Vi. Continuing one’s own pregnancy;
vii. Miscarriage care; and,

vilii.  Abortion care

Id. The initiative provides definitions for “Contraception,” “Fertility Treatment,” “Miscarriage
care,” and “Abortion care,” but it does not define the other four listed “reproductive

decisions.” Id. § 39-801(5).

After setting forth this “right to reproductive freedom and privacy,” the proposed
initiative articulates limitations on the State’s ability to regulate that right. The proposed
initiative uses language commonly associated with fundamental constitutional rights when
describing its proposed “right to reproductive freedom and privacy.” See Planned Parenthood
Great Nw. v. State, 171 Idaho 374,413, 522 P.3d 1132, 1171 (2023) (citing Benton v. Maryland,
395 U.S. 784, 794 (1969) (discussing Fifth Amendment right against Double Jeopardy)). For
example, the proposed initiative states that “[tlhe state shall not directly or indirectly
infringe...the right to reproductive freedom...unless justified by a compelling state interest
achieved by the least restrictive means.” Pet. § 39-801(2). The proposed initiative defines the
appropriate “compelling interest” as regulating this right for “the purpose of improving or
maintaining the health of an individual seeking care.” Pet. § 39-801(3).

II.  Analysis of the Proposed Initiative’s Subsections

The matters of substantive import are addressed below, with each of the pertinent
substantive subsections discussed in turn.
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1. Subsection (1) —No Discussion of “Privacy”

In subsection (1) there is a lack of specificity regarding “privacy.” The proposed
initiative speaks of “reproductive freedom and privacy,” but the non-exhaustive list of
“reproductive decisions” covered by this right seems to deal entirely with freedom (freedom
to make those decisions). There is nothing in subsection (1) that relates, on its face, to privacy.
There is no explicit “right to privacy” contained within the Idaho Constitution, as there is in
other states. Therefore, the drafters may want to include additional details as to what a “right
to privacy” entails so as to avoid confusion and ambiguity.

2. Subsections (2) and (3) - Ordinary Legislation Cannot Bind Future
Legislation or Regulation

The “right to reproductive freedom and privacy” set forth in the initiative would limit
the State’s authority to regulate abortion. Pet. § 39-801(2)-(3). However, this attempt to treat
the “right to reproductive freedom and privacy” as a fundamental constitutional right and
restrict future regulation of abortion violates the principle of legislative authority: ordinary
statutes cannot bind or curtail the legislative authority of a future legislature. This principle
was recently articulated and re-affirmed in the Idaho Supreme Court’s Planned Parenthood
decision. See Planned Parenthood, 171 Idaho at 452-53.

In Planned Parenthood, plaintiffs/petitioners argued that the Defense of Life &
Heartbeat Acts were invalid because they conflicted with the Idaho Human Rights Act. See zd.
at 452-53. The Idaho Supreme Court rejected that argument because “no present legislature
can bind a future legislature through ordinary legislation.” Id. at 453 (citing State v. Gallet, 36
Idaho 178, 179, 209 P. 723, 724 (1922)). The Court went on to note that the legislature,
therefore, “may enact any law not expressly or inferentially prohibited by the state or federal
constitutions.” Id. (cleaned up). The Idaho Supreme Court concluded that because the
Human Rights Act was enacted as “ordinary legislation,” it cannot restrict a future legislature’s
ability to regulate abortion, even if the Human Rights Act purported to do so (something the
Court did not decide and did not need to decide).

The proposed initiative here is a proposal to amend the Idaho Code. In other words,
if passed through the ballot initiative process, it would constitute “ordinary legislation.” As
such, the initiative cannot bind future legislatures, or a future attempt to amend the law
through a future initiative petition and cannot restrict the Idaho legislature’s future regulation
of abortion. This squarely conflicts with the initiative, which reads: “The state shall not directly
or indirectly infringe, burden, or prohibit in any way any person’s voluntary exercise of the
right to reproductive freedom and privacy...unless justified by a compelling state interest
achieved by the least restrictive means.” Pet. § 39-801(2). Moreover, the initiative seeks to
bind future legislation even further by dictating that the only compelling interest the state can
consider when regulating abortion is “improving or maintaining the health of an individual
seeking care.” Id. § 39-801(3). Under clear Idaho Supreme Court precedent, such an attempt
to restrict future legislation impermissible.
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3. Subsection (4) —Does Not Specifically Address Existing Idaho Law

Subsection (4) provides that “[tjhe provisions of this section are intended to control
over any other section of Idaho Code and are to be liberally construed in favor of reproductive
freedom and privacy.” Pet. § 39-801(4). However, the initiative does not specifically address
current laws in Idaho regulating abortion, which leaves open questions as to how the initiative
would be incorporated into current law. For example, it is unclear what laws and definitions
control when the proposed initiative is silent on an issue.

4. Subsection (5) —Definitions

“Medical Emergency” - The proposed initiative contains inconsistent and potentially
confusing language borrowed from federal law. As noted above, the initiative specifically
references EMTALA in its definition of “medical emergency” and borrows much of its
language from that law, noting that “medical emergency” should be interpreted consistent
with the definition in EMTALA. Pet. § 39-801(6)d.

This is problematic for a couple reasons. First, EMTALA does not itself contain a
definition of “medical emergency,” nor does it mention abortion at all. Second, while the
initiative borrows much of the language from EMTALA, there are places where the two
significantly differ, leading to confusion.

EMTALA uses the term “emergency medical condition,” and defines that term without
reference to whether or when abortion is necessary or warranted. Indeed, EMTALA does not
mention or even allude to abortion. Rather it imposes a requirement for hospitals, regardless
of a patient’s ability to pay, to 1) stabilize and 2) treat or transfer patients who present to their
emergency departments with an “emergency medical condition.” 42 U.S.C. § 1395dd.

In contrast, within the proposed initiative, the definition of “medical emergency”
specifically includes abortion. The definition itself sets forth a standard for when an abortion
is “warrant[ed].” Pet. § 39-801(6)d. Under that standard, abortion is warranted “[t]o save the
pregnant patient’s life,” or when a “delay may” cause various medical complications. Id.

Finally, the standard for classifying a medical condition as an “emergency” is different
in EMTALA than the standard proposed by the initiative. EMTALA provides that a medical
emergency is one that, in the absence of immediate medical attention, “could reasonably be expected
to result in” various medical complications. Id. (emphasis added). In contrast, the proposed
initiative defines a “medical emergency” as a situation where delay in medical care “may” lead
to various medical complications. The contrast in standards—“could reasonably be expected
to result in” versus “may” lead to—presents a situation that may result in confusion about
which standard should apply. Again, this confusion could be avoided by simply removing the
reference to EMTALA.
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5. Potential Conflict with Right to Life

One issue that may be a concern is whether the initiative’s proposed “right to
reproductive freedom and privacy” conflicts with an unborn child’s right to life. Within the
initiative’s proposed “right to reproductive freedom and privacy,” there is a right to “abortion
care.” Id. § 39-801(1)a.viii. This right to abortion is inherently in conflict with the life of the
unborn child (the “fetus”). This raises the further issue of whether the proposed right may
conflict with the unborn child’s right to life, and thus be declared unconstitutional.

The constitutional legal protections of an unborn child have not been expressly
addressed in Idaho. But an unborn child’s “inalienable right to life” was one of the earliest
justifications for Idaho’s early laws criminalizing abortions. See Planned Parenthood, 171
Idaho at 426 (quoting an address by Dr. J.H. Lyons from the year 1907 in which he discussed
the “immorality of voluntary abortion...based on the unborn child’s ‘inalienable right’ to life
by the ‘mere fact of its existence’ as a ‘human being’). Further, Idaho law also currently
recognizes that “preborn children have interests in life, health, and well-being.” See Idaho
Code § 18-8802(1).

CERTIFICATION

I HEREBY CERTIFY that the enclosed measure has been reviewed for form, style,
and matters of substantive import. The recommendations set forth above have been

communicated to the Petitioner via copy of this Certificate of Review, deposited in the U.S.
Mail to Melanie Folwell, P.O Box 6902, Boise, 1D 83702.

Sincerely,

RAUL R. LABRADOR
Attorney General

Analysis by:

James E. M. Craig, Division Chief
Civil Litigation and Constitutional Defense
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IDAHOANS UNITED &\
Women&N Families

October 3, 2024

To the Honorable Phil McGrane
Secretary of State

P.O. Box 83720

Boise, ID 83720-0080

Re:  Reproductive Freedom and Privacy Act Initiative — Certificate of Review

Dear Secretary McGrane,

This letter is written to accompany our return of the enclosed Reproductive Freedom and
Privacy Act Initiative for the assignment of a ballot title pursuant to Idaho Code section
34-1809(2). As you are aware, we originally filed Petitions for four possible Initiatives on this
subject matter. We have decided to move forward with only the enclosed measure,
previously identified by the Attorney General as Right to Reproductive Freedom and
Privacy (fetal viability), for the assignment of ballot titles.

Please note that after reviewing the Attorney General’s Certificate of Review, we have made
several changes to the text of the Initiative. One such change was to clarify that the
provisions of the Initiative do not create additional financial obligations for the State for the
delivery of certain health care services. Because of this change, we request that your Office
request the official fiscal impact statement for the Initiative from the Division of Financial
Management that reflects the Initiative’s enclosed language.

Additionally, the Attorney General’s Certificate of Review raised concerns that the
Initiative’s language may be interpreted as an attempt to impermissibly bind future
Legislatures. As recently reaffirmed Idaho Supreme Court precedent has long held:
“Initiative-based legislation [i]Js subject to amendment and repeal by the legislature because,
after the law is passed, the constitutional amendment that created the initiative right placed
initiative legislation ‘on an equal footing’ with other legislative acts.” Reclaim Idaho v.
Denney, 169 Idaho 406, 439, 497 P.8d 160, 193 (2021) (emphasis added) (citing Luker v. Curtis,
64 Idaho 703, 136 P.2d 978, 979 (1943)). As such, we do not believe that the language of the
Initiative could bind future legislatures by statute and is neither the implied nor express
intent of the initiative. We'd encourage the Attorney General to take this under

consideration when drafting titles.
Very truly yours, %p

Melanie Folwell
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Be it enacted by the people of the State of Idaho:

SECTION 1. That Title 39, Idaho Code, be, and the same is hereby amended by the addition
thereto of a NEW CHAPTER, to be known and designated as Chapter 8, Title 39, Idaho Code,
and to read as follows:

39-801. SHORT TITLE. This act shall be known and may be cited as the “Reproductive
Freedom and Privacy Act.”

39-802. STATEMENT OF PURPOSE. The “Reproductive Freedom and Privacy Act” reinforces
the principles of privacy by safeguarding the freedom of individuals to make personal
reproductive medical decisions without undue state interference. It recognizes that reproductive
choices—such as contraception, fertility treatments, abortion care, childbirth, and
pregnancy—are deeply private matters that should be primarily decided by the individual in
consultation with their health care provider. This statute upholds the individual’s rights to make
their own decisions based on their own values, health needs, and circumstances—free from the
fear of external pressures or punitive consequences. In this way, the statute supports an inherent
right to reproductive freedom and privacy, and protects the confidential nature of the
patient-provider relationship and the individual’s right to make personal medical decisions
without government interference.

39-803. REPRODUCTIVE FREEDOM AND PRIVACY ACT

1. Notwithstanding any other provision of law to the contrary:

a. Every person has the right to reproductive freedom and privacy, which entails the
right to make and carry out one’s own reproductive decisions, including but not
limited to decisions on:

i.  Pregnancy;
ii.  Contraception;
iii.  Fertility Treatment;
iv.  Prenatal and Postpartum care;
v.  Childbirth;
vi.  Continuing one’s own pregnancy;
vii.  Miscarriage care; and,
viii.  Abortion care.

b. A person’s voluntary exercise of their right to reproductive freedom and privacy
and privacy shall not be infringed, burdened, or prohibited by the state, directly or
indirectly, in any way; neither shall the state infringe, burden, or prohibit any acts
or omissions taken by any person or entity to assist or facilitate an individual’s
exercise of the right to reproductive freedom and privacy and privacy unless the
state action is justified by a compelling state interest achieved by the least
restrictive means.
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c. It shall not be a violation of the right to reproductive freedom and privacy for the
state to regulate abortion care after fetal viability, except in cases of medical
emergency.

2. For purposes of this section, the state’s compelling interest is limited solely to improving
or maintaining the health of an individual seeking care, consistent with accepted clinical
standards of practice and evidence-based medicine, and does not infringe on that
individual’s autonomous decision-making.

3. Provided further that:

a. In no case may abortion care provided consistent with this section provide a basis
for professional discipline proceedings or for any civil or criminal liability against
a health care professional solely on the basis that the medical professional
knowingly attempted, performed, or induced an abortion.

b. Nothing in this section will be deemed to bar or otherwise apply to any claim of
medical malpractice against a health care professional for failing to comply with
the applicable community standard of health care practice, as set forth in Section
6-1012, Idaho Code, in providing such abortion care.

c. A health care professional’s freedom of conscience pursuant to Section 18-611,
Idaho Code, shall be preserved.

4, The provisions of this section are are to be liberally construed in favor of reproductive
freedom and privacy and intended to control over any other section of Idaho Code,
consistent with the following:

a. Nothing in this section shall be construed to limit any right or access to abortion
care that currently exists or is otherwise provided for or guaranteed by law.

b. Nothing in this section shall be construed to impose a financial obligation on the
state, its agencies, or their programs for delivery of health care services protected
by this section.

5. The provisions of this section are also hereby declared to be severable and if any
provision of this section or the application of such provision to any person or
circumstance is declared invalid for any reason, such declaration shall not affect the
validity of the remaining portions of this section.

6. As used in this section:

a. “Abortion” or “Abortion care” means the use of any means which are consistent
with widely accepted medical standards necessary for the procedure or treatment
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to intentionally terminate a pregnancy.

“Childbirth” means the process of labor and delivery, including the stages of
labor, the act of giving birth, and any immediate medical procedures related to the
delivery of a child, whether by vaginal birth or cesarean section.

“Continuing one’s own pregnancy” means decisions a pregnant patient makes to
continue a pregnancy up until childbirth.

“Contraception” means an action taken to prevent pregnancy including any drug,
device, procedure or biological product intended for use in the prevention of
pregnancy.

“Fetal viability” means the point in a pregnancy when in the good faith judgment
of an attending health care professional and based on the particular facts of the
case known to the health care professional at the time, the fetus has a significant
likelihood of sustained survival outside of the uterus without the application of
extraordinary medical measures.

“Fertility Treatment” means medications and procedures consistent with
established medical practices in the treatment of infertility by a licensed health
care professional, including assisted reproductive technology including but not
limited to in vitro fertilization.

“Health care professional” means any person licensed, certified or registered by
the state of Idaho to deliver health care.

“Medical emergency” means a physical medical condition that, on the basis of the
attending physician’s good faith clinical judgment, based on the facts known at
the time, and determined on a case-by-case basis, complicates the physical
medical condition of a pregnant patient as to warrant an abortion:
i.  To protect a pregnant patient’s life; or,
ii.  For which a delay may:
1. Place the health of the pregnant patient in serious jeopardy;
2. Cause serious impairment to a bodily function; or,
3. Cause serious dysfunction of any bodily organ or patt.

“Miscarriage Care” means treatments and procedures consistent with established
medical practices in the treatment of a complete or incomplete spontaneous
miscarriage by a licensed health care professional.

“Physician” means a person licensed to practice medicine and/or surgery or
osteopathic medicine and surgery in this state as provided in chapter 18, title 54,
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Idaho Code.

k. “Prenatal and postpartum care” means the medical services provided to a pregnant
patient before, during, and after childbirth, including exams, treatments,
diagnostic testing, and care necessary for the health of the pregnant patient, as
well as postpartum recovery and support.

SECTION 2. This act shall be in full force and effect on and after January 1, 2027.
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IDAHOANS UNITED %
Women™N Families

October 3, 2024

To the Honorable Phil McGrane
Secretary of State

P.O. Box 83720

Boise, ID 83720-0080

Re:  Reproductive Freedom and Privacy Act Initiative — Certificate of Review
Dear Secretary McGrane,

This letter is written to accompany our return of the enclosed Reproductive Freedom and
Privacy Act Initiative for the assignment of a ballot title pursuant to Idaho Code section
34-1809(2). As you are aware, we originally filed Petitions for four possible Initiatives on this
subject matter. We have decided to move forward with only the enclosed measure,
previously identified by the Attorney General as Right to Reproductive Freedom and
Privacy (fetal viability), for the assignment of ballot titles.

Please note that after reviewing the Attorney General’s Certificate of Review, we have made
several changes to the text of the Initiative. One such change was to clarify that the
provisions of the Initiative do not create additional financial obligations for the State for the
delivery of certain health care services. Because of this change, we request that your Office
request the official fiscal impact statement for the Initiative from the Division of Financial
Management that reflects the Initiative’s enclosed language.

Additionally, the Attorney General’s Certificate of Review raised concerns that the
Initiative’s language may be interpreted as an attempt to impermissibly bind future
Legislatures. As recently reaffirmed Idaho Supreme Court precedent has long held:
“initiative-based legislation [ils subject to amendment and repeal by the legislature because,
after the law is passed, the constitutional amendment that created the initiative right placed
initiative legislation ‘on an equal footing’ with other legislative acts.” Reclaim Idaho v.
Denney, 169 Idaho 406, 439, 497 P.3d 160, 193 (2021) (emphasis added) (citing Luker v. Curtis,
64 Idaho 703, 136 P.2d 978, 979 (1943)). As such, we do not believe that the language of the
Initiative could bind future legislatures by statute and is neither the implied nor express
intent of the initiative. We’d encourage the Attorney General to take this under

consideration when drafting titles.

Very truly yours,

Melanie Folwell
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Be it enacted by the people of the State of Idaho:

SECTION 1. That Title 39, Idaho Code, be, and the same is hereby amended by the addition
thereto of a NEW CHAPTER, to be known and designated as Chapter 8, Title 39, Idaho Code,
and to read as follows:

39-801. SHORT TITLE. This act shall be known and may be cited as the “Reproductive
Freedom and Privacy Act.”

39-802. STATEMENT OF PURPOSE. The “Reproductive Freedom and Privacy Act” reinforces
the principles of privacy by safeguarding the freedom of individuals to make personal
reproductive medical decisions without undue state interference. It recognizes that reproductive
choices—such as contraception, fertility treatments, abortion care, childbirth, and
pregnancy—are deeply private matters that should be primarily decided by the individual in
consultation with their health care provider. This statute upholds the individual’s rights to make
their own decisions based on their own values, health needs, and circumstances—ifree from the
fear of external pressures or punitive consequences. In this way, the statute supports an inherent
right to reproductive freedom and privacy, and protects the confidential nature of the
patient-provider relationship and the individual’s right to make personal medical decisions
without government interference.

39-803. REPRODUCTIVE FREEDOM AND PRIVACY ACT

1. Notwithstanding any other provision of law to the contrary:

a. Every person has the right to reproductive freedom and privacy, which entails the
right to make and carry out one’s own reproductive decisions, including but not
limited to decisions on:

i.  Pregnancy;
ii.  Contraception;
iii.  Fertility Treatment;
iv.  Prenatal and Postpartum care;
v.  Childbirth;
vi.  Continuing one’s own pregnancy;
vii.  Miscarriage care; and,
viii.  Abortion care.

b. A person’s voluntary exercise of their right to reproductive freedom and privacy
and privacy shall not be infringed, burdened, or prohibited by the state, directly or
indirectly, in any way; neither shall the state infringe, burden, or prohibit any acts
or omissions taken by any person or entity to assist or facilitate an individual’s
exercise of the right to reproductive freedom and privacy and privacy unless the
state action is justified by a compelling state interest achieved by the least
restrictive means.
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c. It shall not be a violation of the right to reproductive freedom and privacy for the
state to regulate abortion care after fetal viability, except in cases of medical
emergency.

2. For purposes of this section, the state’s compelling interest is limited solely to improving
or maintaining the health of an individual seeking care, consistent with accepted clinical
standards of practice and evidence-based medicine, and does not infringe on that
individual’s autonomous decision-making.

3. Provided further that:

a. In no case may abortion care provided consistent with this section provide a basis
for professional discipline proceedings or for any civil or criminal liability against
a health care professional solely on the basis that the medical professional
knowingly attempted, performed, or induced an abortion.

b. Nothing in this section will be deemed to bar or otherwise apply to any claim of
medical malpractice against a health care professional for failing to comply with
the applicable community standard of health care practice, as set forth in Section
6-1012, Idaho Code, in providing such abortion care.

c. A health care professional’s freedom of conscience pursuant to Section 18-611,
Idaho Code, shall be preserved.

4. The provisions of this section are are to be liberally construed in favor of reproductive
freedom and privacy and intended to control over any other section of Idaho Code,
consistent with the following:

a. Nothing in this section shall be construed to limit any right or access to abortion
care that currently exists or is otherwise provided for or guaranteed by law.

b. Nothing in this section shall be construed to impose a financial obligation on the
state, its agencies, or their programs for delivery of health care services protected
by this section.

5. The provisions of this section are also hereby declared to be severable and if any
provision of this section or the application of such provision to any person or
circumstance is declared invalid for any reason, such declaration shall not affect the
validity of the remaining portions of this section.

6. As used in this section:

a. “Abortion” or “Abortion care” means the use of any means which are consistent
with widely accepted medical standards necessary for the procedure or treatment
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to intentionally terminate a pregnancy.

“Childbirth” means the process of labor and delivery, including the stages of
labor, the act of giving birth, and any immediate medical procedures related to the
delivery of a child, whether by vaginal birth or cesarean section.

“Continuing one’s own pregnancy” means decisions a pregnant patient makes to
continue a pregnancy up until childbirth.

“Contraception” means an action taken to prevent pregnancy including any drug,
device, procedure or biological product intended for use in the prevention of

pregnancy.

“Fetal viability” means the point in a pregnancy when in the good faith judgment
of an attending health care professional and based on the particular facts of the
case known to the health care professional at the time, the fetus has a significant
likelihood of sustained survival outside of the uterus without the application of
extraordinary medical measures.

“Fertility Treatment” means medications and procedures consistent with
established medical practices in the treatment of infertility by a licensed health
care professional, including assisted reproductive technology including but not
limited to in vitro fertilization.

“Health care professional” means any person licensed, certified or registered by
the state of Idaho to deliver health care.

“Medical emergency” means a physical medical condition that, on the basis of the
attending physician’s good faith clinical judgment, based on the facts known at
the time, and determined on a case-by-case basis, complicates the physical
medical condition of a pregnant patient as to warrant an abortion:
i.  To protect a pregnant patient’s life; or,
ii.  For which a delay may:
1. Place the health of the pregnant patient in serious jeopardy;
2. Cause serious impairment to a bodily function; or,
3. Cause serious dysfunction of any bodily organ or part.

“Miscarriage Care” means treatments and procedures consistent with established
medical practices in the treatment of a complete or incomplete spontaneous
miscarriage by a licensed health care professional.

“Physician” means a person licensed to practice medicine and/or surgery or
osteopathic medicine and surgery in this state as provided in chapter 18, title 54,
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Idaho Code.

k. “Prenatal and postpartum care” means the medical services provided to a pregnant
patient before, during, and after childbirth, including exams, treatments,
diagnostic testing, and care necessary for the health of the pregnant patient, as
well as postpartum recovery and support.

SECTION 2. This act shall be in full force and effect on and after January 1, 2027.
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